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441 Filed in Open Court, Nov. 22, 1954 

Harry M. Hull, Clerk 

Criminal No. 1150-54 

' Grand Jury Original (2 U.S.C. 192) 


United States of Amebica 


V. 

Mabcus Singeb 

The Grand Jury charges: 

INTRODUCTION 

On May 26 and 27, 1953, in the District of Columbia, a 
subcommittee of the Committee on Un-American Activities 
of the House of Representatives was conducting hearings, 
pursuant to Public Law 601, Section 121, 79th Congress, 2d 
Session, (60 Stat. 828), and to H. Res. 5, 83d Congress. 

Defendant, Marcus Singer, appeared as a witness before 
that subcommittee, at the place and on the dates above 
stated, and was asked questions which were pertinent to 
the question then under inquiry. Then and there the de¬ 
fendant unlawfully refused to answer those pertinent ques¬ 
tions. The allegations of this introduction are adopted and 
incorporated into the counts of this indictment which fol¬ 
low, each of which counts will in addition designate the 
particular date and describe the question which was asked 
of the defendant and which he refused to answer. 

COUNT ONE 

On May 26, 1953. Question: 

Who invited you to become a member of this group 
[Communist Party group at Harvard] ? 
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COUNT TWO 

On May 27, 1953. Question: 

Did you know him [Robert O. Davis] as a Com¬ 
munist? 

442 COUNT THREE 

On May 27,1953. Question: 

Did you know Wendell H. Furry as a member of the 
Communist Party? 

COUNT FOUR 

On May 27, 1953. Question: 

Did you know Isador Amdur as a member of the Com- 
munisit Party? 

COUNT FIVE 

On May 27, 1953. Question: 

Did you know Norman Levinson as a member of the 
Communist Party? 

COUNT SIX 

On May 27, 1953. Question: 

Did you know him [John H. Reynolds] to be a member 
of the Communist Party? 

COUNT SEVEN 

On May 27, 1953. Question: 

Did you know Dirk Struik to be a member of the Com¬ 
munist 'Party? 

COUNT EIGHT 

On May 27, 1953. Question: 

Did you know him [William Ted Martin] to be a mem¬ 
ber of the Communist Party? 

COUNT NINE 

On May 27, 1953. Question: 

Did you know him [Lawrence Arguimbau] to be a mem¬ 
ber of the Communist Party? 
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COUNT TEN 

On May 27, 1953. Question: 

Did you know Helen Deane Markham to be a member of 
the Communisit Party! 

COUNT ELEVEN 

On May 27, 1953. Question: 

Now, these people we have mentioned up to this time— 
Robert G. Davis, Wendell H. Furry, Isador Amdur, 
443 Norman Levinson, John H. Reynolds, Dirk Struik, 
William Ted Martin, Lawrence Arguimbau, and 
Helen Deane Markham—did they attend these meetings to 
which you testified yesterday! 

COUNT TWELVE 

On May 27, 1953. Question: 

Did Wendell H. Furry attend these Communist meet¬ 
ings you testified about yesterday! 

COUNT THIRTEEN 

On May 27, 1953. Question: 

Did he [Wendell H. Furry] attend any one of the meet¬ 
ings! 

COUNT FOURTEEN 

On May 27, 1953. Question: 

Did Isador Amdur attend any one of these meetings to 
which you testified yesterday! 

COUNT FIFTEEN 

On May 27, 1953. Question: 

Did Norman Levinson attend any one of these Com¬ 
munist meetings to which you testified yesterday! 
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COUNT SIXTEEN 

On May 27, 1953. Question: 

Did John H. Reynolds attend any one of these Com- 
mnnist meetings to which you testified yesterday? 

COUNT SEVENTEEN 

On May 27, 1953. Question: 

Did Dirk Struik attend any one of these Communist 
meetings to which you testified yesterday? 

COUNT EIGHTEEN 

On May 27, 1953. Question: 

Did William Ted Martin attend any one of these Com¬ 
munist meetings to which you testified yesterday? 

COUNT NINETEEN 

On May 27, 1953. Question: 

Did Lawrence Arguimbau attend any one of these Com¬ 
munist meetings to which you testified yesterday? 

444 COUNT TWENTY 

On May 27, 1953. Question: 

Did Helen Deane Markham attend any one of these 
Communisit meetings to which you testified yesterday? 

COUNT TWENTY-ONE 

On May 27, 1953. Question: 

Now, in addition to the names that I have already asked 
you about this morning were there any other names of 
any other people whom you recollect who attended these 
Communisit meetings with you? 
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COUNT TWENTY-TWO 
On May 27, 1953. Question: 

Was Wendell H. Furry engaged in those activities with 

/s/ Leo a. Boveb 

United States Attorney in 
and for the District of 
Columbia 

A TRUE BILL: 

/s/ Wilson T. M. Beale 
Foreman. 

• • • • 

445 ' Filed Dec. 2, 1954 Harry M. Hull, Clerk 

PLEA OF DEFENDANT 

On this 2nd day of December, 1954, the defendant 
Marcus Singer, appearing in proper person and by his 
attorney Sidney Sachs, Esquire, being arraigned in open 
Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is granted until January 10, 1955 to file 
motions. Defendant is placed in custody of counsel pend¬ 
ing posting bond. 

• • • • 

446 ! Filed Jan. 10, 1955 Harry M. Hull, Clerk 

MOTION TO DISMISS THE INDICTMENT OR 
FOR PRELIMINARY HEARING 

The defendant moves that the indictment be dismissed 
on the following grounds: 

1. ' The indictment is void and illegal in that there were 
less than 12 members of the Grand Jury who concurred 
in finding the indictment who were free from prejudice 
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or bias against itbis defendant, by reason of the facts 
stated in the affidavit of Joseph L. Kauh, Jr. attached 
hereto and made a part hereof. 

2. The offenses with which defendant is charged are 
in fact a single offense. The indictment is invalid, there¬ 
fore, in that it charges the defendant with many offenses, 
whereas if gnilty he has committed only one offense. 

In the alternative, the defendant should be granted a 
hearing at which he can determine which grand jurors 
concurred in finding the indictment and offer proof by 
examination of the grand jurors and otherwise that bias 
or prejudice existed on the part of the requisite number 
of the grand jurors. 

/s/ Daniel H. Pollitt 
1631 K St, N. W. 

• • • • 

448 Filed Jan. 10, 1955 Harry M. Hull, Clerk 

AFFFIDAVIT 

JOSEPH L. RAUH, JR., being duly sworn, deposes and 
says that: 

1. I am one of the attorneys for the defendant named 
in the above bill of indictment. 

2. This affidavit is made in support of the Motion to 
Dismiss the indictment on the ground that it is void and 
illegal in that the grand jury which voted the indictment 
was illegally constituted as to this defendant. 

3. On information and belief, more than 11 members 
of the grand jury which voted this indictment are biased 
and prejudiced against the defendant and unable to exer¬ 
cise an independent judgment, by reason of the fact that 
they, or close associates, including relatives, were em- 
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ployed by or were seeking employment with the United 
States or the Distriot of Columbia Government. 

4. I have been informed that the grand jury records 
in this Court show that 11 of the 23 members of the grand 
jury which voted the indictment against this defendant 
were employed by the Government of the United States, 
that the Foreman was employed by the Department of 
State, that the Deputy Foreman by the Department of 
the Navy, and that two of the grand jurors were em¬ 
ployed by the District of Columbia Government. 

i 

449 ‘ 5. It is my belief that close associates, consider¬ 

ing the number of government employees in this 
jurisdiction, including relatives, of additional grand jurors 
were employed by the United States or the District of 
Columbia Government. Corroboration of this belief can 
be obtained as a practical matter only from examination 
of the grand jurors at a hearing or from examination of 
records not presently available to the affiant. 

6. I have been informed that the grand jury records 
in this Court show that two of the members of the grand 
jury are listed as unemployed. It is my belief that these 
grand jurors and close associates, including relatives, of 
additional grand jurors have been seeking employment 
with the United States or District of Columbia Govern¬ 
ment.' Corroboration of this belief can be obtained as a 
practical matter only from examination of the grand 
jurors at a hearing or from examination of records not 
presently available to the affiant. 

7. The alleged contempt occurred before the House 
Committee on Un-American Activities. Said Committee 
was committed by Congress to investigate “the diffusion 
within the United States of subversive and un-American 
propaganda that . . . attacks the principle of the form of 
government as guaranteed by our Constitution.” The of¬ 
ficial,' public transcript of defendant's testimony before 


9A 


the Committee establishes that the Committee considered 
him to be or to have been a Communist. The transcript 
also establsihes that the questions on which the indictment 
is based relate 'to defendant’s alleged association with 
purported Communists and members of the Communist 
Party. All of the above information was available to the 
grand jury and it is reasonable to believe that the grand 
jury was informed of it. 

8. Communism, membership in the Communist Party, 
or association with members of the Communist Party, 
present and past, has come within the past seven or 

eight years to have discreditable connotations, and 
450 to subject persons accused of such associations to 

disrepute, to economic losses, and to possible crim¬ 
inal or administrative action. Congress, in the Communist 
Control Act of 1954, Public Law 637, 83rd Cong., 2nd 
Sess., 23 U.S. Law Week 57, declared the Communist 
Party to be illegal. 

9. The grand jurors who voted this indictment were 
asked to consider the indictment of one who allegedly 
had been a Communist and who refused to answer ques¬ 
tions about persons who were purported to be Commu¬ 
nists and members of the Communist Party. To the grand 
jury, therefore, this would appear to be a case inherently 
touching the security of the G-ovemment. Each one of the 
grand jurors employed by ithe United States or the Dis¬ 
trict of Columbia Government, or seeking said employ¬ 
ment, or having close associates, including relatives, so 
employed or seeking said employment, could not consider 
the facts presented to them with disinterested, free and 
open minds, absent of bias and prejudice, as required by 
law. 

10. All persons—and this would include grand jurors 
and their close associates, including relatives—who are 
employed by or seeking employment with the United 
States are subject to investigation and proceedings under 
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Executive Order No. 10450, entitled “Security Require¬ 
ments for Government Employment,” and referred to as 
the Eisenhower Security program. The Federal Bureau 
of Investigation is required to investigate all cases aris¬ 
ing under the Order which involve any questions of Com¬ 
munist associations. Executive Order No. 10450 provides 
that the employment of any civilian employee must be 
“clearly consistent with the interests of the national se¬ 
curity”' and grants to the heads of departments and 
agencies, the ^al determination, subject to no appeal, of 
whether this standard is met. One of the factors to be 
considered in an investigation under the Order is “Any 
behavior, activities, or associations which tend to 
451 show 'that the individual is not reliable or trust¬ 
worthy.” Other factors not enumerated in the Order 
may be and are considered in making a security deter- 
minatibn under the Order. Views, statements, and actions 
in cases such as this are considered pertinent in proceed¬ 
ings under the Order. 

11. Executive Order No. 10450 has been in effect since 
May, 1953. Those grand jurors or their close associates, 
including relatives, who were employed or sought employ¬ 
ment with the United States prior to May, 1953 were sub¬ 
ject to Executive Order No. 9835, known as the Truman 
Loyalty program, which, although different in its pro¬ 
cedures, was substantially of similar scope. 

12. ‘ On information and belief, each one of said grand 
jurors, or their close associates, including relatives, who 
have been employed by or are seeking employment with 
the District of Columbia Government have been subject to 
security investigation and procedures which in all essen¬ 
tials are like those applicable to employees of the United 
States. These procedures are not embodied in any ddcu- 
ment or order to which I can refer the court. 

13. The total effect of the more than 7 years of opera¬ 
tion of these successive loyalty and security programs has 
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been to instill in government employees and employees of 
the District of Columbia and their close associates, includ¬ 
ing relatives, and in those desiring employment with either 
of said Governments, a fear of creating the appearance of 
sympathetic association with any person or organization or 
action which might be considered left-wing or Communist. 
This fear in a grand juror is so strong, so personal and 
so intense that it would prevent him from casting his vote 
impartially, as required by his Oath and by law, 
452 and amounts to an actual bias against any person 
accused of some act which might impede the hunt 
for supposed Communists. • 

14. If the court will grant defendant a hearing pur¬ 
suant to Buie 12(b)(4) of Federal Buies of Criminal Pro¬ 
cedure, we expect to prove by examination of the grand 
jurors and otherwise that the grand jurors employed by 
the United States or the District of Columbia Government 
or seeking such employment have known or heard: 

(1) About relatives, friends or fellow workers who 
were kept under surveillance, investigated, suspended 
or dismissed under the loyalty and security programs; 

(2) That many such persons were investigated, 
suspended or dismissed by reason of associations or 
actions which occurred in the distant past, or which 
were of short duration, or were infrequent or purely 
casual; 

(3) That many such persons were investigated or 
suspended or dismissed by reason of actions or asso- 


* That fear generated by the loyalty and security program has 
been increased and accelerated by the enactment into law of such 
laws as the Internal Security Act of 1950, 64 Stat. 987, 50 U.S.C. 
781, the McCarran-Walter Immigration Act, 66 Stat. 181, 8 U.S.C. 
1181, the Communist Control Act of 1954, Public Law 637, 83d 
Cong., 2d Sess., 23 U.S.Law Week 57, the Compulsory Testimony 
Act, Public Law 600, 83d Cong., 2d Sess., 23 U.S.Law Week 59, the 
Bail Jumping Act, Public Law 603, 83d Cong., 2d Sess., 23 U.S.Law 
Week 60, and the Harboring of Ci^inal Act, Public Law 602, 83d 
Cong., 2d Sess., 23 U.S.Law Week 60. 
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ciations, not of their own, but of close associates, in¬ 
cluding relatives; 

(4) That many such persons were investigated, 
suspended or dismissed by reason of actions or asso- 
‘ ciations which bore little real relation to security. 

453 15. We will further prove: 

(1) That the net effect of these facts, known 
to the grand jurors, has been to create a climate of 
opinion, fear and intimidation among government em¬ 
ployees and those seeking government emplujinent 
that they would jeopardize their tenure or their job 
opportunities or provoke investigation by reason of 
any opinion or action or association which could be 
considered as evidencing tthe slightest sympathy with, 
or lack of hatred for. Communism or any other left- 
wing ism, including a vote against an indictment for 
refusal to answer questions concerning persons alleged 
to'be members of the Communist Party; 

(2) That these fears have been affirmed and 
srtrengthened by ffie almost daily press reports of the 
harsh and unjust operation of the loyalty and secur¬ 
ity programs; 

(3) That this climate of opinion, fear and intimi¬ 
dation has affected personally those grand jurors em¬ 
ployed by the United Staites or District of Columbia 
Government, or seeking said employment, or having 
close associates, including relatives, so employed or 
seeking such employment, so as to prevent their exer¬ 
cise of free will in voting on this case. 

16. Affiant has personal knowledge that, during formal 
hearings under Executive Order 10450, persons under in¬ 
vestigation have been asked their opinions of cases, such 
as the Alger Hiss, Remington, Coplon and Rosenberg 
cases, involving alleged Communist associations. 

454 If the mere opinions of persons who have not even 
participated in a case thought to affect the security 

of the government are treated by the authorities as rele¬ 
vant to a decision on security or loyalty status, the grand 
jurors would recognize that a vote against an. indictment 
in this case would be harmful to their security status. 
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17. Affiant has personal knowledge that during formal 
hearings under Executive Order 10450 persons under in¬ 
vestigation have been asked their opinions of Congres¬ 
sional investigating committees including 'the House Com¬ 
mittee on Un-American Activities. The grand jurors 
would recognize that a vote against indictment of a per¬ 
son who had been cited by the said Committee as con¬ 
temptuous would be harmful to their security status. 

18. I respectfully call the court’s attention to Dennis 
V. United Stutes, 339 U.S. 162, where the defendant at¬ 
tacked the presence of federal employees on the jury 
which convicted him. The Supreme Court pointed out 
that the Loyalty Order relied upon by the defendant as 
grounds for that attack preceded the trial of that case by 
only three months and concluded that there was no “an¬ 
ticipatory fear” of the “administrative implementation” 
of the Order. More than seven years of administrative 
implementation has created a real and personal fear. 

19. Affiant is aware of the decision of this Court in 
United States v. Emspak and the related cases denying 
a motion to dismiss or hold a hearing, based on the 
presence on the grand jury of employees of the United 
States, 95 F. Supp. 1010, aff. 91 U. S. App. D. C. 378, 
203 F. 2d 54, certiorari granted on other grounds 346 
U. S. 809. The Supreme Court has granted petitions for 
certiorari in the cases related to Emspak, Quirm v. 

United States, 374 U.S. 1008, and Bart^ v. United 
455 States, 347 U.S. 1011, on the issue, among others, 
of the validity of the indictments returned by a 
grand jury which included ten government employees 
and the wives of two government employees. 

20. The affiants in support of the motion to dismiss 
in the Emspak and related cases did not set forth that 
any federal agency would take notice of a vote against 
an indictment, or that government employees would rec- 
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ognize that a vote against indictment would be harmful 
to their security status. 

/s/ Joseph L. Rauh, Jb. 

Subscribed and sworn to before me this 10th day of 
January, 1955. 

/s/ Mary C. Asay 
Notary Public 

My Commission expires 
December 31, 1957. 

• • # • 

465 Filed Feb. 7, 1955 Harry M. Hull, Clerk 

On this 7th day of February, 1955, came again the 
parties aforesaid, in manner as aforesaid, whereupon, the 
argument of counsel on the motion of the defendant to 
dismiss the indictment or for a preliminary hearing is 
concluded; thereupon, the motion is denied by the Court. 

• • • • 

466 i FUed Jan. 18, 1956 Harry M. HuU, Clerk 

MOTION TO QUASH SUBPOENAS 

Comes now the United States, by the United States 
Attorney for the District of Columbia, and moves this 
Honorable Court to quash the subpoena d/iices tecum^ 
served herein on January 12, 1956, upon Thomas W. 
Bealej Clerk, Committee on Un-American Activities, 
House of Representatives, Congress of the United States, 
and an identical subpoena addressed to and served on 
the same date upon Ralph R. Roberts, Clerk of the House 


^ Copy is attached hereto. 
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of Representatives, Congress of the United States, for 
the following reasons: 

1. Rule 17(c) of the Federal Rules of Criminal Pro¬ 
cedure, which authorizes the issuance of subpoenas 
dwces tecum, does not require the government to 
produce the documents sought by the defendant 
because they are not “evidentiary.” 

2. Compliance with the subpoena would be unreason¬ 
able and oppressive. 

3. The subpoena is a “fishing expedition.” 

4. Some of the documents called for would disclose 
the identity of confidential informants. 

5. Most of the documents called for relate importantly, 
and some critically, to the national security. 

6. Most of the documents called for in the subpoena, 

apart from their being in the possession of 
467 the legislative branch, are, in themselves, 
confidential with respect to their content and 
their purpose. 

7. The court is without jurisdiction to direct the House 
of Representatives to produce its records. 

/s/ Leo a. Rover 
Leo a. Rover 
United States Attorney 

/s/ William Hitz 
William Hitz 
Assistant United States 
Attorney 


Copy 
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468 Subpoena to Produce Document or Object 
Cr. Form No. 21 (Rev. 10-51) 

Copy 

' UNITED STATES DISTRICT COURT 
For the District of Columbia 


No. 1050-54 

United States of America 

V. 

Marcus Singer 

To: Thomas W. Beale, Clerk, Committee on Un-American 
Activities, House of Representatives, Congress of the 
United States: 

You are hereby commanded to appear in the United 
States District Court for the District of Columbia at 3rd 
& Constitution Ave., N.W., 4th Floor, Courtroom 8, in 
the city of Washington on the 18th day of January, 1956 
at 10:00 o’clock A.M. to testify in the case of United 
States V. Marcus Singer and bring with you the follow¬ 
ing material from the files of, and otherwise in the pos¬ 
session and control of, the Committee on Un-American 
Activities of the House of Representatives: (1) all rec¬ 
ords, files, memoranda, documents and other written in¬ 
formation (other than cross references and duplications) 
relating to each person listed in Schedule A attached 
hereto and made a part hereof, and including, without 
limiting the foregoing, (2) the file or files, including but 
not limited to files referred to by the Committee on Un- 
American Activities as public files and those referred to 
by the said Committee as investigative or confidential 
files, on each person listed in Schedule A, and (3) aU 
card records on, and histories of, each person listed in 
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Schedule A and all material upon which said records and 
histories are based. 

This supoena is issued upon application of the de¬ 
fendant January 11, 1956. 

Harry M. Hull 
Clerk. 

By Margaret L. Boswell, 

Clerk. 


Attorney for defendant (Ex. 3-7734) 
Address: Washington 5, D. C. 
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SCHEDULE A. 

1. Robert G. Davis 

2. Wendell H. Furry 

3. Isador Amdur 

4. Norman Levinson 

5. John H. Reynolds 

6. Dirk Struik 

7. William Ted Martin 

8. Lawrence Arguimbau 

9. Helen Deane Markham 

10. Marcus Singer 

• • • • 


470 Filed Jan. 18, 1956 Harry M. Hull, Clerk 

• • • • 

MOTION WITH REGARD TO SUBPOENAED 

DOCUMENTS 

1. Defendant requests the Court: 

(a) To deny the Government's “Motion to Quash 
Subpoenas”. 
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(b) To rule that the documents specified in the 
' subpoenas issued in this case to the Clerk of 

the House of Representatives and to the Clerk 
of the Committee on Un-American Activities 
' of the House of Representatives are relevant 
and material to defendant's case, and 

(c) Respectfully to request the House of Repre¬ 
sentatives to permit the inspection and copy¬ 
ing of said documents. 

2. Defendant moves the Court, if defendant’s above 
requests are denied, to dismiss the indictment against 
him because the documents are essential to a full defense 
against the Government’s case and without them he is 
deprived of his constitutional rights to a fair trial and 
compulsory process under the Fifth and Sixth Amend¬ 
ments to the Constitution. 

• • • • 

471 Filed Jan. 18, 1956 Harry M. Hull, Clerk 

• • • • 

SUPPLEMENTAL MOTION TO DISMISS THE 
ORIGINAL INDICTMENT 

The defendant moves that the indictment be dismissed 
on the following grounds: 

1. The indictment does not state facts sufficient to 
constitute an offense against the United States. 

2. The indictment is not a plain, concise and definite 
written statement of the essential facts constituting the 
offense charged. 
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472 Filed Jan. 18, 1956 Harry M. Hull, Clerk 

• • • • 

WAIVER OF TRIAL BY JURY 

With consent of the United States Attorney and the 
approval of the Court, the defendant waives his right 
to trial by jury. 

• • • • 

473 Filed Jan. 18, 1956 Harry M. Hull, Clerk 

• • • • 

On this 18th day of January, 1956, came the attorney 
of the United States, the defendant in proper person and 
by his attorneys, Sidney Sachs and Daniel Pollitt, Es¬ 
quire; whereupon the defendant waives trial by jury and 
the attorney of the United States consenting thereto, 
and with the approval of the Court, the trial proceeds; 
thereupon the government’s motion to quash subpoenas, 
coning on to be heard, after argument by counsel, is by 
the Court granted; whereupon the defendant’s motion 
with regard to subpoenaed documents, (motion to dismiss 
the indictment), coming on to be heard, is by the Court 
denied; thereupon the defendant’s oral motion to dismiss 
the indictment (heretofore heard and denied by Judge 
David A. Pine), coming on to be heard, is by the Court 
denied; whereupon the defendant’s supplemental motion 
to dismiss the original indictment, coming on to be heard, 
after argument by counsel, is by the Court denied; there¬ 
upon after hearing partially of the evidence, the case is 
respited until the meeting of the Court tomorrow morn¬ 
ing. By direction of 

BtrBNiTA Shelton Matthews 
Presiding Judge 
Criminal Court #1 

• • • • 
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474 : Filed Jan. 20, 1956 Harry M. Hull, Clerk 

On this 20th day of January, 1956, came again the 
parties aforesaid, in manner as aforesaid in this cause, 
the trial of which was respited yesterday; whereupon 
the defendant's motion for a Judgment of Acquittal, 
heard in part yesterday, is resumed. After argument by 
counsel, the Court grants a Judgment of Acquittal as to 
Counts 2, and 12 thru 22, and denies the defendant's 
motion as to Counts 1, and 3 thru 11; thereupon a Judg¬ 
ment of Acquittal is entered as to Counts 2, and 12 thru 
22; whereupon after final argument by counsel, the case 
is submitted to the Court. 

• • • • 

475 . Filed Mar. 16, 1956 Harry M. Hull, Clerk 

• • • • 


MEMORANDUM OPINION 

The defendant, Marcus Singer, is before this Court 
charged in a multiple count indictment under Title 2 of 
Section 192 of the United States Code with unlawfully 
refusing to answer certain pertinent questions when he 
appeared as a witness before a subcommittee^ of the 
Committee on Un-American activities of the House of 
Representatives on May 26th and 27th, 1953, in the Dis¬ 
trict of Columbia. Having waived a jury, the defendant 
was tried by the Court. At the close of the evidence of¬ 
fered by the government, the defendant moved for a 
judgment of acquittal, and his motion was granted as 
to counts 2 and 12 through 22. At the close of all the 
evidence the defendant moved for a judgment of acquittal 
as to the remaining counts which are 1, 3, 4, 5, 6, 7, 8, 9, 
10 and 11. 


' The subcommittee will be called the Committee. 


Wlien the defendant appeared as a witness he told the 
Committee that he was not then a member of the Com¬ 
munist Party but had met with a Communist group when 
he w’as at Harvard University, first in late 1940 or early 
1941 and through the war years until perhaps 1944 or 
1945. At that time he considered himself a Communist, 
and supported the Communist program. He stated that 
the group was autonomous and that its members did not 
follow any ^‘slavist” policies. He discussed the size of 
the group, referred to its members as professionals asso¬ 
ciated with universities and among other things described 
group activities. He stated also that in immediate prox¬ 
imity to the war years, the postwar years and the subse¬ 
quent years of 1946, 1947 and 1948, his interest dwindled 
to the point where he disassociated himself com- 
476 pletely from the group, and that his basic loyalties 
always were and would be wdth his country. 

The defendant gave considerable information but de¬ 
clined to tell the Committee who invited him to become 
a member of the Conununist group, whether he knew “as 
a member of the Communist Party” certain individuals 
with whom he had admitted acquaintanceship, and 
whether these individuals attended the meetings which 
he had mentioned. It was the defendant’s position that 
he would talk freely about himself but that in honor and 
conscience he could not talk about his colleagues and 
associates who he alleges did nothing subversive. The de¬ 
fendant further stated that to answer such questions 
would tend to incriminate him. 

Three main issues have been raised: (1) whether the 
Committee specifically overruled the defendant’s objec¬ 
tions, or specifically directed him to answer despite his 
objections; (2) whether the questions he would not answer 
were pertinent to the inquiry authorized; and (3) whether 
he waived his privilege against self-incrimination with 
respect to the questions he refused to answer. 
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I 

To lay the necessary foundation for a prosecution un¬ 
der Section 192 of Title 2 of the United States Code a 
congressional investigating committee before whom a wit¬ 
ness appears must specifically overrule the objections of 
the witness or specifically direct him to answer despite 
his objections. Bart v. United States, 349 U.S. 219. 
Quhm V. United States, 349 U.S. 155. Whether the Com¬ 
mittee in the instant case laid the requisite foundation 
turns on a colloquy which took place at the hearing.* 
The background leading to the colloquy will now be re¬ 
lated. 

477 ' Mr. Singer was asked the question set out in 
count 1 of the indictment “Who invited you to 
become a member of this group (Communist Party group 
at Harvard)?” He declined to answer stating that in 
honor and conscience he felt he should not talk about 
his colleagues and associates. He was then directed to 
answer by Mr. Velde, the Committee Chairman. After 
conferring with his attorney, Mr. Singer said that an 
answer might tend to incriminate him and “for both these 
reasons of honor and conscience and of incrimination” 
he would rather not answer. His claim against self¬ 
incrimination was not allowed or disallowed nor was he 
directed to answer despite that claim. The Committee 
went on to some other question. Later the group of 
questions set out in counts 2 through 10 of the indict¬ 
ment were put to the defendant as to whether nine indi¬ 
viduals were known to him as members of the Com¬ 
munist Party, each of the questions dealing with one of 
these nine individuals.* On the same grounds the de- 

2 Government’s Exhibit No. 9, p. 1662. 

»Count 2: “Did you know him (Robert G. Davis) as a Ck)m- 
munist?” 
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fendant declined to answer each of these questions but 
was not apprised of the Committee’s disposition of his 
objection and at the time no direction to answer was 
given. 

Four questions then followed which were answered by 
the defendant without objection. Next a question was 
propounded as to whether nine named individuals at¬ 
tended the (Communist) meetings about which the de¬ 
fendant had testified, the text of that question (set out 
in count 11, being: 

478 “Now, these people we have mentioned up to 
this time—Robert G. Davis, Wendell H. Furry, 
Isadore Amdur, Norman Levinson, John H. Reynolds, 
Dirk Struik, William Ted Martin, Lawrence Arguim- 
bau, and Helen Deane Markhan—did they attend 
these meetings to which you testified yesterday?” 
(count 11) 

On the same grounds Mr. Singer declined to answer the 
question. Nevertheless, the same inquiry was again made 
but in a different way, nine questions being used and 
each constituting a part of the single question in count 
11. The defendant on the same grounds declined to an¬ 
swer the nine questions. They are set out in counts 12 


Count 3: 
Count 4: 
Count 5: 
Count 6: 
Count 7: 
Count 8; 
Count 9: 
Count 10: 


“Did you know Wendell H. Furry as a member of the 
Communist Party?” 

“Did you know Isador Amdur as a member of the 
Communist Party?” 

“Did you know Norman Levinson as a member of 
the Communist Party?” 

“Did you know him (John H, Reynolds) to be a mem¬ 
ber of the Communist Party?” 

“Did you know Dirk Struik to be a member of the 
Communist Party?” 

“Did you know him (William Ted Martin) to be a 
member of the Communist Party?” 

“Did you know him (Lawrence Arguimbau) to be a 
member of the Ck>mmunist Party?” 

“Did you know Helen Deane Markham to be a mem¬ 
ber of the 0)mmunist Party?” 
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through 20 of the indictment/ Immediately after the de¬ 
fendant had declined to answer the questions included in 
counts 11 through 20 this colloquy took place: 

“MR. KUNZIG. I request, sir, that the witness 
be directed to answer that series of questions, as 
they are completely pertinent and relevant to the 
matter before this committee. (Emphasis added.) 

VELDE. Yes. Again I want to say to the 
witness that, under the obligations imposed upon us 
by the House of Representatives and the duty we 
have, it is very necessary that, if we are to cariy 
out these duties, the witnesses we bring before this 
committee not only answer as to their own affiliation 
with the Communist Party or any other subversive 
group but also tell about the operations of that par¬ 
ticular group, tell who were members, and so forth. 
“I know you are represented by able counsel, and 
I hope you will realize there is a possibility 
479 that you will be cited for contempt of this 
' committee and contempt of Congress. 
“Bearing that in mind, the Chair feels that these 


♦Count 12: “Did Wendell H. Furry attend these Communist 
meetings you testified about yesterday?” 

Count 13: “Did he (Wendell H. Furry) attend any one of the 
meetings?” 

Count 14: “Did Isador Amdur attend any one of these meetings 
to which you testified yesterday?” 

Count 15: “Did Norman Levinson attend any one of these Com¬ 
munist meetings to which you testified yesterday?” 

Count 16: “Did John H. Reynolds attend any one of these Com¬ 
munist meetings to which you testified about yester¬ 
day?” 

Count 17: “Did Dirk Struik attend any one of these Communist 
meetings to which you testified yesterday?” 

Count 18: “Did William Ted Martin attend any one of these 
' Communist meetings to which you testified yester¬ 

day”? 

Count 19: “Did Lawrence Arguimbau attend any one of these 
Communist meetings to which you testified yester¬ 
day”? 

Count 20: “Did Helen Deane Markham attend any one of these 
Communist meetings to which you testified yester¬ 
day?” 
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questions put to you by counsel,® which you declined 
to answer, are pertinent to this committee's work; 
and, therefore, 1 direct you to answer these ques¬ 
tions. (Emphasis added.) 

“MR. SINGER. • • • I wish to restate my posi¬ 
tion: That, in honor and conscience, I just cannot, 
and also for fear of incrimination— 

• • • • 

“MR. CLARDY. Since you have directed the wit¬ 
ness to answer the questions it would probably be 
well, in view of that direction, if counsel would again 
ask him either singly or collectively as to whether 
or not those members attended any single meeting. 
In other words, I think they should be repeated now 
that the direction of the Chair has been given so this 
record may be clear.” 

Mr. Clardy’s suggestion was not followed by the Chair¬ 
man, the latter declaring that “the record is clear enough 
with reference to his refusal to answer relative to those 
people he knew.® 

It is clear that the Committee made no specific ruling 
on the objections of the defendant but did give the direc¬ 
tion to answer indicated in the colloquy. A query arises 
as to the scope of that direction. The request of Mr. 
Kunzig, committee counsel, w’as that the defendant be 
directed to answer “that series of questions” without 


^ Mr. Kunzig, committee counsel, up to this time had asked all 
the questions the defendant had declined to answer except the ques¬ 
tion in count 13. 

« Government's Exhibit No. 9, p. 1553. Prior to Mr. Singer's ap¬ 
pearance in 1953 before the CJommittee the United States Court of 
Appeals for this Circuit had ruled that a sufficient basis is laid for 
a charge of refusal to answer a question if the witness is made 
aware in some manner or other that the Committee desires him to 
answer despite his claim of privilege. In 1955, however, the Su¬ 
preme Court held that the Committee must either specifically over¬ 
rule the objection or specifically direct the witness to answer despite 
his objection. See the Quinn, Ernspak and Bart cases, 91 U. S. App. 
D. C. 344, 378, 370 reversed 349 U. S. 165, 190, 219 
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otherwise identifying the questions. Thereupon the Chair¬ 
man directed the defendant to answer “these questions” 
after referring to them as “these questions put to you 
by counsel which you declined to answer.” Two views of 
the scope of the direction are possible. One is that the 
direction applied to aU questions which the defendant 
'up to that time had declined to answer, consider- 
480 ing all such questions as one series. The other 
possible view is that there were two series of such 
questions and that the direction applied only to questions 
in the second series, considering the first series as the 
questions in counts 2 through 10 (as to whether the 
defendant knew named individuals as members of the 
Communist Party) and the second series as the questions 
in counts 11 through 20 (as to whether these named indi¬ 
viduals attended Communist meetings about which the 
defendant had testified). Mr. Clardy in his quoted state¬ 
ment' appears to regard the direction as applying only 
to the second series, being the series immediately pre¬ 
ceding the Chairman^s direction to answer. 

This being a criminal case the defendant is presumed 
to be innocent. If from the evidence two theories are 
equally consistent—one of innocence and one of guilt— 
the court must adopt that of innocence. As to counts 
1, 3,' 4, 5, 6, 7, 8, 9 and 10 the proposition that the de¬ 
fendant was directed to answer finds no more support in 
the evidence than the contrary proposition that he was 
not directed to answer. Clearly the Chairman’s direction 
to the witness and the surrounding circumstances leave 
in doubt the appliance of that direction to the questions 
in the specified counts. It follows that the requisite 
foundation for prosecution for a deliberate, intentional 
refusal to answer was not laid as to these counts. Quinn 
V. United States, 349 U. S. 155. Emspdk v. United States, 
349 U.S. 190. Bart v. United States, 349 U. S. 219. 

The question in count 11 is in a different category. 
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It is the first question in the second or last series of 
questions^ which the defendant had declined to answer 
just before he was directed to answer by the Chairman. 
From that direction and the setting in which it was 
given as shown by the evidence, the court concludes that 
beyond a reasonable doubt the defendant was 
481 specifically directed to answer the question in 
count 11 despite his objections, and that he ad¬ 
hered to his refusal to answer. 

n 

With respect to count 11, there remain to be considered 
the question of pertinency and defendant’s plea of self- 
incrimination. 

The statute under which the indictment was returned 
provides in part: 

“Every person who having been summoned as a 
witness • • * to give testimony • • • upon any mat¬ 
ter under inquiry before • • • any committee of 
either House of Congress • • • refuses to answer 
any question pertinent to the question under inquiry 
shall be deemed guilty of a misdemeanor * * *”* 
(Emphasis added.) 

When a witness refuses to answer a question and the 
government undertakes to convict him of a criminal of¬ 
fense for not answering, then pertinency must be estab¬ 
lished. Sinclair v. United States, 279 XJ. S. 263, 292. 
Bowers v. United States, 92 U. S. App. D. C. 79, 202 
F.2d 447. 


^ The second series of questions are in counts 11 through 20. 
Counts 12 through 20 concern questions which are constituent parts 
of the previous question set out in count 11. The Committee may not 
multiply a contempt and the punishment therefor by repeating the 
same inquiry and eliciting the same reply. The defendant therefore 
has been acquitted on counts 12 through 20. 

• 2 U. S. C. 192. 
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The first step in determining pertinency is to ascertain 
the subject matter of the inquiry conducted by the Com¬ 
mittee' The Committee before whom defendant appeared 
was authorized to make investigations of “(1) the extent, 
character and objects of Un-American propaganda activ¬ 
ities in the United States, (2) the diffusion within the 
United States of subversive and Un-American propa¬ 
ganda that is instigated from foreign countries or of a 
domestic origin and attacks the principle of the form of 
government as guaranteed by our Constitution, and (3) 
all other questions in relation thereto that would aid 
Congress in any necessary remedial legislation/* * 

The pertinency of the question covered by count 11 
depends upon whether the answer to that question 
would aid the Committee in its investigation of 

482 the matters just mentioned. 

On its face, the question covered by count 11, 
which concerns whether certain named individuals at¬ 
tended meetings mentioned by the defendant, does not 
appear pertinent to the inquiry. The government, how¬ 
ever, has shown that this question was pertinent. 

The Committee at the time defendant appeared before 
it was attempting to ascertain the character, extent and 
objects of Communist Party activities when such activ¬ 
ities are carried on by members of the teaching profes¬ 
sion who are subject to the directives and discipline of 
the Communist Party.^® 

It cannot be disputed that the Communist movement is 
a threat to the form of government guaranteed by our 
Constitution.” It is well known that schools and col¬ 
leges are a target of infiltration and activity in the pro- 


* H. Res. 5, Government's Exhibit No. 6, p. 24. 

Government’s Exhibit No. 7, p. 3. 

« 50 U. S. C. 781. 
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gram of world Communist leaders to destroy the United 
States, and that the Communist Party is keen to organize 
educators and intellectuals because they are molders of 
public opinion. The teaching profession is capable of 
being an effective medium of Un-American propaganda 
activities, and therefore an investigation of its members 
who are or who have been subject to the directives and 
discipline of the Communist Party is clearly pertinent to 
the investigation which the Committee was authorized 
to make. 

The defendant had informed the Committee prior to 
the time the question covered in count 11 was asked that 
he had been employed as a teacher since 1938 and that 
he was so employed at Harvard from 1938 to 1951, that 
when at Harvard, during the years 1940-1945 he met with 
a Communist Party group, that the meetings were held 
at the homes of members of the group, that a maximum 
of 7 or 8 persons attended the meetings, that 
483 approximately 14 or 15 different persons attended 
the meetings during those years, that the group 
discussed Marxian philosophy and attempted to apply 
what they could to present-day events on the theoretical 
level, that they read Communist literature, that there 
were discussions about the dictatorship of the proletariat, 
and how it was to be achieved, that he contributed money 
for Communist purposes, and that the person who invited 
him to join the group was a member of the staff of 
Harvard University. 

The identity of individuals other than Mr. Singer who 
attended these meetings would be valuable to the Com¬ 
mittee in securing additional information with respect to 
the character, extent and objects of activities carried on 
by members of the teaching profession who are subject 
to the directives and discipline of the Communist Party. 
It is true that the meetings took place some years ago,, 
but the court is of the view that the past is clearly per- 


n 
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tinent to the present nature of an organization. Commu¬ 
nist Party of U, S. v. Subversive Activities Control 
Board, 223 F.2d 531, 570, cert, granted, 349 U. S. 943. 

m 

Under the constitutional privilege against self-incrim¬ 
ination a witness may rightfully refuse to answer ques¬ 
tions as to his connection with the Communist Party as 
calling for disclosure of facts tending to incriminate. 
Blau V. United States, 340 U. S. 159. The defendant when 
he appeared as a witness did not exercise his privilege 
of reniaining silent concerning facts tending to connect 
him with the Communist Party. He freely described his 
Communist membership, activities, and contributions. 
His claim of privilege against self-incrimination was as¬ 
serted in relation to the identification of other persons 
present at Conununist meetings which he had volun¬ 
tarily testified he attended. 

Clearly this is a case where the defendant claimed the 
privilege against self-incrimination, but the issue is 
whether he waived his privilege of silence when he freely 
answered questions relating to his own connections with 
Communism. 

484 In Rogers v. United States, 340 U. S. 367, Mrs. 

Rogers appeared before a grand jury and testified 
without objection that she had been Treasurer of the 
Communist Party of Denver, had been in possession of 
its records and had turned them over to another person. 

. She refused to identify the person to whom she had de¬ 
livered the records. At the time of her second refusal 
to answer in the presence of the court she claimed the 
privilege against self-incrimination. Her conviction of 
contempt for refusal to answer was affirmed by the Su¬ 
preme Court in an opinion stating in part: 
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“Requiring full disclosure of details after a wit¬ 
ness freely testifies as to a criminating fact does not 
rest upon a further ‘waiver’ of the privilege against 
self-incrimination. Admittedly, petitioner had al¬ 
ready ‘waived’ her privilege of silence when she 
freely answered criminating questions relating to 
her connection with the Communist Party. But when 
petitioner was asked to furnish the name of the per¬ 
son to whom she turned over Party records, the court 
was required to determine, as it must whenever the 
privilege is claimed, whether the question presented 
a reasonable danger of further crimination in lic:ht 
of all the circumstances, including any previous dis¬ 
closures. As to each question to which a claim of 
privilege is directed, the court must determine 
whether the answer to that particular question would 
subject the witness to a ‘real danger’ of further 
crimination. After petitioner’s admission that she 
held the office of Treasurer of the Communist Party 
of Denver, disclosure of acquaintance with her suc¬ 
cessor presents no more than a ‘mere imaginary pos¬ 
sibility’ of increasing the danger of prosecution.” 

The court finds that Mr. Singer waived the privilege 
by his answers to prior questions concerning his Com¬ 
munistic Party affiliation and activities, and that the 
answer to the question in count 11 (as to whether named 
individuals were present at Communist meetings which 
he had previously admitted attending) would not sub¬ 
ject him to any real danger of further incrimination. 

W 

The court finds the defendant, Marcus Singer, guilty 
as to count 11 and not guilty as to counts 1, 3, 4, 5, 6, 
7, 8, 9, and 10 of the indictment. 

Burnita Shelton Matthews 
Judge 

March 16, 1956. 
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485 Filed Apr. 13, 1956 Harry M. Hull, Clerk 

• • • • 

JUDGMENT AND PROBATION 

On this 13th day of April, 1956 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Messrs. Sidney Sachs and Daniel H. 
PoUitt. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty and a finding of guilty of 
the offense of Violation of Section 192, Title 2, U. S. Code 
as charged in Count eleven and the court having asked 
the defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Three 
(3) months and to pay a fine of One Hundred ($100.00) 
Dollars. 

It is adjudged that the execution of this sentence be 
and is hereby suspended insofar as the term of imprison¬ 
ment is concerned only, and that the said defendant be 
and is hereby placed on probation in charge of the Pro¬ 
bation Officer of the Court, and that the fine of One 
Hundred ($100.00) Dollars be paid under the supervision 
of the Probation Officer of the Court. 

Bubnita Shelton Matthews 
' United States 

District Judge 
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486 Filed Apr. 13, 1956 Harry M. Hull, Clerk 

• • • • 

OHHFH 

Defendant having applied pursuant to Rule 38(a)(3) 
of the Federal Rules of Criminal (Procedure for a stay 
of the sentence to pay a $100 fine, and it appearing that 
an appeal is being taken by defendant, it is hereby 

ORDERED and DECREED this 13th day of April, 
1956, that the said fine should be, and is, stayed pending 
appeal. 

Burnita Shelton Matthews 
Judge 

487 Filed Apr. 13, 1956 Harry M. Hull, Clerk 

• • • • 


NOTICE OF APPEAL 

Name and address of appellant 

Marcus Singer, 505 Wyckoff Road, Ithaca, New York 

Name and address of appellant’s attorney 

Daniel H. Pollitt, University of Arkansas Law 
School, Fayetteville, Arkansas 

Sachs and Jacobs, Woodward Building, Washington 
5, D. C. 

Offense 

2 U.S.C. 192 Contempt of Congress 

Concise statement of judgment or order, giving date, and 
any sentence. 

Sentenced April 13, 1956, to fine of $100. and im¬ 
prisonment for three months, the sentence with re¬ 
spect to imprisonment being suspended and defend¬ 
ant placed on probation. 
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Name of institution where now confined, if not on bail 
On bail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date April 13, 1956 

i Mascus Singeb 

Appellant 
Sa<dis and Jacobs 
Sidney S. Sachs 
Attorney for Appellant, 

488 Filed May 1, 1956 Harry M. Hull, Clerk 

• • • • 


ORDER EXTENDING TIME TO DESIGNATE 
RECORD AND FOR FILING THE RECORD 

ON APPEAL 


Upon consideration of defendants oral requests, by 
the Court this 1st day of May, 1956, it is 

ORDERED that the time for designating the record 
herein shall be and hereby is extended to and including 
June 15, 1956 and the time for filing the record on ap¬ 
peal be and hereby is extended to and including July 5, 
1956. 

i Bubnita Shelton Matthews 

Judge 

489 Filed June 11, 1956 Harry M. Hull, Clerk 


DESIGNATION OF RECORD 

Pursuant to Rule 33 (c) of the Rules of Court of Ap¬ 
peals for the District of Columbia Circuit, appellant 
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designates the following portions of the record to be con¬ 
tained in the record on appeal: 

1. Indictment 

2. Plea of Defendant. 

3. Motion to Dismiss the Indictment, or for Prelimin¬ 
ary Hearing, including Affidavit attached. 

4. Minute Entry, filed February 7, 1955, denying the 
Motion to Dismiss Indictment or for Preliminary Hear¬ 
ing. 

5. Subpoena duces tecum to Thomas W. Beale. 

6. Governments Motion to Quash Subpoenas. 

7. Motion with Kegard to Subpoenaed Documents. 

8. Supplemental Motion to Dismiss the Original In¬ 
dictment. 

9. Waiver of Trial by Jury. 

10. Minute entry ffled January 18, 1956, Granting 
Government’s Motion to Quash Subpoenas and Denying 
Defendant’s Oral Motion to Dismiss the Indictment, and 
Denying Defendant’s Supplemental Motion to Dismiss 
the Original Indictment. 

11. Reporter’s Complete Transcript of Proceedings. 

12. Minute entry filed January 20, 1956, Granting 
Judgment of Acquittal as to Counts 2 and 12 through 23, 
and Denying Same as to Counts 1 and 3 through 11. 

13. Memorandum of Opinion filed March 16, 1956. 

. 14. Docket Entries showing (a) Motion for Extension 
of Time, etc., (b) Order Extending Time to File Motion, 
etc., (c) Motion for Judgment of Acquittal, etc., (d) 
Denial of said Motion. 

15. Sentence. 

490 16. Order Staying Fine Pending Appeal. 

17. All Government Exhibits. 

18. All Defendant’s Exhibits. 

19. This designation of record. 

• • « • 
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491 Filed June 14, 1956 Harry M. Hull, Clerk 

• • • • 

' COUNTERDESIGNATION OF RECORD 

Comes now the United States by its attorney, the 
United States Attorney, and hereby counterdesignates 
the following as a part of the record in this case on 
appeal. 

1. Opposition to motion to dismiss filed February 4, 
1955. 

2. All docket entries. 

3. This counterdesignation. 

• • • • 

496 Filed June 20, 1956 Harry M. Hull, Clerk 

• • • • 


ORDER REGARDING ORIGINAL EXHIBITS 

Counsel for the defendant having orally requested that 
original exhibits in this case be sent to the United States 
Court of Appeals for the District of Columbia Circuit, 
in lieu of copies, and the United States Attorney having 
entered no objection, it is, by the Court this 20th day 
of June, 1956 

ORDERED that the Clerk of this court shall forward 
to the United States Court of Appeals for the District 
of Columbia Circuit the original exhibits in this case, in 
lieu of copies. 

! /s/ Bubnita Shelton Matthews 

Judge 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1150-54 



> I 

I 





United States of America 


vs. 

Marcus Singer, 

Defendant. 

Washington, D. C., 

Wednesday, January 18, 1956. 

The above-entitled case came on for trial at 10:00 
o’clock a. m., on Wednesday January 18, 1956, in the 
United States District Court for the District of Colum¬ 
bia, in the Courthouse, at Washington, D. C. 

BEFORE: 

HONORABLE BURNITA SHELTON MATTHEWS, 
Judge of the United States District Court for the District 
of Columbia. 


APPEARANCES: 


WILLIAM HITZ, Esquire, Assistant United States 
Attorney, on behalf of the United States; and 
SIDNEY S. SACHS, Esquire, and DANIEL H. POL- 
LITT, Esquire, on behalf of the defendant. 

• • • • 



MR. HITZ: This is in reference to the Govern¬ 
ment’s motion to quash subpoenas duces tecum 
which have been served by the defendant on the 
Clerk of the House Un-American Activities Com- 


5 
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mittee, and upon the.Clerk of the House, Mr. Roberts. 
They are identical subpoenas. Thej’ are both returnable 
today, the trial day. 

In a general way, they call for the production of all 
the material in the hands of the committee, which relates 
either to the defendant himself .or to the nine persons 
allegedly associates of his in Comunistic Party Cells at 
Harvard and at MIT in Cambridge, Massachusetts, about 
whom the defendant refused to answer questions, whether 
he knew them to be members of that group, and whether 
he ever met with them as members of that group. 

• • • • 

6 I The subpoena specifically states that confiden- 
I tial material of whatever source shall not be ex¬ 
cluded from the purview of this subpoena. It also calls 
for notes and memorandum of staff interviews and in¬ 
vestigations, and it is just a shotgun subpoena, and calls 
for everj^thing, I believe, except the cross index cards 
in the files of the committee. 

The motion that I am arguing now has attached to 
it a copy of that subpoena. The Court will notice that 
attached to it as its Schedule A is a list of those per¬ 
sons, w’ho become named individuals in the counts, plus 
Mr. Singer himself, as individual No. 10. 

The Government moves to quash the subpoenas on 
the ground that they call for material which are not and 
never will become evidentiary in this case. 

• • • • 

8 It is clearly described in the Bowman Dairy 
case and in the Fryer case, a fishing expedition. 
I say he doesn’t know what the files contain concerning 
these people, including their own client, but he has no 
way of knowing. So that he could not even make a con¬ 
tention that the material is evidentiary. 


22 
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The Government also has other grounds for the 
motion to quash, other than the material called for 
is not evidentiary, and therefore does not come within 
the rule. We don’t rely very heavily upon them, or some 
of them, but we do rely on our ground No. 2 to a con¬ 
siderable extent, that compliance with the subpoena in 
any way would be unreasonable and oppressive, 

23 and that would be a sufl&cient reason even if the 
matter were material and evidentiary, according 

to the rule, 17 (c). 

We say that there would be considerable oppression 
to bring all this material sought from the files of the 
committee, and that since it would be oppressive to do 
that, oppressive upon the committee and upon the Gov¬ 
ernment, that it would be unreasonable to require it. 

The third ground mentioned, that the subpoena is a 
fishing expedition is clearly stated in the Bowman Dairy 
case, following in the Fryer case here, that if the defen¬ 
dant doesn’t know what he is seeking, he is not entitled 
to have it, and that anything that is not evidentiary and 
admissible in evidence would be in that field of a fishing 
expedition to rummage through the files of the Govern¬ 
ment. 

Items or reasons 4, 5 and 6 are not heavily relied upon 
by the Government, and they are included because they 
come from the Bowman Dairy case, and the Gordon 
case in the Supreme Court, all of which are cited here, 
and to some extent from the Fryer case. Those reasons 
grouped together are generally that the material calls 

for confidential matter as such. 

• • • • 

24 Finally we assert Point 7 for what it is worth, 
and I don’t think it is worth very much, that the 

Court cannot require of the House to produce its records 
anyway. That, of course, is true, but the courts might 
well require the Government not to proceed with the 
trial. 
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38 ' In addition, we will at the proper time point 

out to the Court that the witness defendant in 
this case claimed that he would be the first to come for¬ 
ward if there was any subversion discussed or thought 
about Or transacted in that particular group, and that 
he set himself up as the ju(^e that there was not, and he 
denied that there was any,^nd the committee surely had 
the right to inquire into \^ether or not he was telling 
the committee the truth when he made that denial of 
subversion, and in doing so to find who was there who 
would either refute it or afi&rm i^ 

• • • • 

46 THE COURT: The motion to quash the sub¬ 
poenas is granted, 

• • • • 

47 ' MR. SACHS; • • * Our motion in regard to 
subpoenaed documents includes a request that Your 

Honor rule in essence that the documents are relevant and 
material and request the House of Representatives to per¬ 
mit inspection and copying. 

• • • • 

THE COURT; If I understand your motion, it is in 
the part of your motion designated as Paragraph 2. 
You move the Court, if the defendant’s both requests 
are denied, you move to dismiss the indictment. 

MR. SACHS. That is it. That is right. That is not 
disposed of. 

THE COURT: Well, I will deny that motion. 

• • • • 

MR.i SACHS; Now, Your Honor, we have some other 
preliminary motions that Mr. Pollitt would like to pre¬ 
sent. 

THE COURT: Very well. 

MR.' POLLITT: If Your Honor please, two of these 
motions were previously made before Judge Pine in an 
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earlier aspect of this case, and they were denied by Judge 
Pine. 

THE COURT: You mean that you are making 
48 here the same motions that Judge Pine has here¬ 
tofore denied in this case? 

MR. POLLITT: Yes, we are renewing them so you 
can rule upon them if you so desire. 

I want you to know that we did make them previously 
and that Judge Pine did rule against us. 

THE COURT: What are they? 

MR. POLLITT: The first motion is to dismiss the 
indictment on the ground that there were less than twelve 
impartial jurors serving on the grand jury which re¬ 
turned this indictment. 

• • • • 

50 Our second motion • • • concerns the duplicity. 



51 THE COURT: I will deny the motions. 

• • • • 

72 MR. HITZ: * * • 

• • • • 

73 Government Exhibit 7, Your Honor, is approx- 

74 imately two pages, and I think possibly to have some 
time, if I may do that, and also that it gets into 

the record, may I read it? It has been received. 

• • • • 

75 “Mr. Velde. The committee will come to order. 
“Let the record show that all of the committee 

members are present and a quorum of the full committee 
is present for the purposes of this hearing. 

“Mr. Counsel, do you have a witness? 

“Mr. Tavenner. I don’t see the witness present. Mr. 
Robert Gorham Davis. 

“(Discussion off the record.) 
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“Mr. Velde. Mr. Davis, will you raise your right hand? 

“In the testimony you are to give before this committee 
do you solemnly swear you will tell the truth, the whole 
truth, and nothing but the truth, so help you God? 

“Mr. Davis. I do. 

“Mr. Velde. Mr. Davis, it is our understanding that 
you are a member of the teaching profession. In open¬ 
ing this hearing, it is well to make clear to you 

76 and others just what the nature of this investiga¬ 
tion is. 

“From time to time, the committee has invesigated 
Communists and Communist activities within the enter¬ 
tainment, newspaper, and labor fields, and also within 
the ppfessions and the Government. In no instance 
has the work of the committee taken on the character of 
and investigation of entertainment organizations, news¬ 
papers, labor unions, the professions, or the Government, 
as such, and it is not now the purpose of this committee 
to investigate education or educational institutions, as 
such. The committee will follow its long-established pol¬ 
icy of investigating Communists and Communist activi¬ 
ties wherever it has substantial evidence of its existence. 

“When investigating Communists and Communist ac¬ 
tivities within certain labor unions, the committee was 
met with the charge by alarmists and partisans within 
that field that the committee was a group of Fascists 
and the enemy of labor, and that the real purpose of the 
invesUgation was to destroy labor unions. Similar and 
equally unfounded charges have been made with regard 
to this hearing. In pursuing its work within the field 
of labor, the committee carefully refrained from 

77 taking any part in any internal disputes within 
labor or any disputes between employers and em¬ 
ployees and confined its activities to the ascertainment 
and identification of leaders in the labor unions who were 
members of the Communistic Party and were using their 
influence to promote the objectives of the Communist 
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Party within the field of labor, and to the character, 
extent, and objects of their Communistic Party activi¬ 
ties. The work of the committee in this respect has met 
with such growing success that many labor unions are 
now actively engaged in eliminating from positions of 
influence union officials known to be members of the Com¬ 
munist Party and engaged in Communist activities. 

“The purpose of the committee in investigating Com¬ 
munists and Communist activities within the field of ed¬ 
ucation is no greater and no less than its purpose in 
investigating Communists and Communist activities with¬ 
in the field of labor or any other field. 

“The committee is charged by the Congress with the 
responsibility of investigating the extent, character, and 
objects of un-American propaganda activities in the 
United States, the diffusion within the United 
78 States of subversive and un-American propaganda 
that is instigated from foreign countries or of a 
domestic origin and attacks the principle of the form of 
government as guaranteed by our Constitution and all 
other questions in relation thereto that would aid Con¬ 
gress in any necessary remedial legislation. 

“It has been fully established in testimony before con¬ 
gressional committees and before the courts of our land 
that the Communist Party of the United States is part of 
an international conspiracy which is being used as a tool 
or weapon by a foreign power to promote its own foreign 
policy and which has for its object the overthrow of 
the governments of all non-Communist countries, resort¬ 
ing to the use of force and violence, if necessary. This 
organization cannot live except by the promulgation and 
diffusion of subversive and un-American propaganda and 
in the view of this committee every person who remains 
a member of it is contributing to the ultimate accom¬ 
plishment of its objectives. Communism and Communist 
activities cannot be investigated in a vacuum. The in¬ 
vestigation must, of necessity, relate to individuals and. 
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therefore, this morning the committee is calling you as 
a person known by this committee to have been at 

79 one time a member of the Communist Party. 

“The question is sometimes asked whether it is 
necessary to call as witnesses those who are no longer 
members of the Communist Party. It is quite obvious 
for a number of reasons that the answer should be ‘Yes.’ 
Such witnesses add immeasurably to the sum total of 
the knowledge of the character, extent, and objects of Com¬ 
munist activities. The testimonv of former Communist 

•> 

Party members resulted virtually in immobilizing the 
Communist Party in Hollywood. These witnesses con¬ 
sidered it their patriotic duty to answer under oath 
questions relating to their knowledge of Communist in¬ 
filtration into the organizations of which they had been 
members, and to their knowledge of other Communist 
Party activities. Witnesses from the Screen Writers’ 
Guild, the directors’ guilds, labor unions, the legal pro¬ 
fession, the medical profession, and other groups have 
made a great contribution to the defense of their country 
by disclosing to this committee facts within their know¬ 
ledge. 

“Former Communist Party membership, in the view 
of the committee, should not be held against an individual 
; whose testimony admitting former Communist Party 

80 membership has that character of trustworthiness 
which convinces one that he has completely and 

finally terminated his Communist Party membership and 
has been given in all good faith. It is of great aid in 
determining who remain in the Communist Party to as¬ 
certain who have left it. 

“The committee was greatly concerned with the evi¬ 
dence developed in the Hollywood hearings with respect 
to the type of ‘thought control’ practiced by the Com¬ 
munist Party upon its members. Screen writers were told 
how and what they should write. The testimony of Bud 
Schulberg and Edward Dmytryk demonstrate the point 
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as clearly as laboratory experiments would prove a chem¬ 
ical reaction. The same influence was found to exist in 
the field of art and music. An objective study of this 
testimony will leave to the inescapable conclusion that 
it is the Communist Party which is the enemy of aca¬ 
demic freedom. 

“The committee is equally concerned with the oppor¬ 
tunities that the Communist Party has to wield its in¬ 
fluence upon members of the teaching profession and stu¬ 
dents through Communists who are members of the teach¬ 
ing profession. Therefore, the objective of this in- 

81 vestigation is to ascertain the character, extent 
and objects of Communist Party activities when 

such activities are carried on by members of the teaching 
profession who are subject to the directives and disipline 
of the Communist Party.” 

• • • • 

MR. HITZ: Mr. Kunzig, will you step up, please, 
sir? 

Thereupon, 

ROBERT L. KUNZIG 

was called as a witness by the United States and, being 
first duly sworn, was examined and testified as follows: 

• • • • 

82 Q Did you formerly have a position on the staff 
of the un-American Activities Committee of the 

House? A Yes, sir, during the Eighty-third Congress 
I was counsel to the House Committee on un-American 
Activities. 

• # • • 

86 MR. HITZ: Your Honor, at this time vre offer 
from this record of hearings, a Government print 
of April 22, 1953, the testimony of Isadore Amdur, • • • 

• • • • 
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87 BY >IR. HITZ: 

Q Mr. Kunzig, * • * 

• • • • 

• • • What was the subject matter of the investigation 
at which Isadore Amdur gave this testimony? A 

88 This was part of a series of sessions that were held 
under the subject of education, investigation into 

communism in education. 

• • • • 

Q Would you be good enough to read the testimony 
of Professor Amdur, please, sir? 


89 “TESTIMONY OF ISADORE AMDUR, • • • 

• • • • 

91 ' “Mr. Kunzig. Professor, have you at any time 

been a member of the Communist Party? 

“Mr. Amdur. I have. 

“Mr. Kunzig. Would you give the dates and times 
that you were a member? 

“Mr. Amdur. To the best of my recollection, I believe 
that I joined the party in 1938 and I believe that I left 
the party around 1944. 

• • • • 

93 ' “Mr. Kunzig. What cell or group of the Com- 

unist Party did you first become a member of? 

“Mr. Amdur. At |MIT. 

“Mr. Kunzig. Is that the same group about which 
testimony was given this morning? 

“Mr. Amdur. That was one of the groups mentioned 

this morning, yes, sir. 

• • • • 

95 ' “Mr. Kunzig. Did you, after being a member 

' of the MIT group, become a member of any larger 

group in the Boston area? 

• • • • 
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100 “Mr. Amdur. I worked during the same period 
part time on a project under the sponsorship of the 
Bureau of Navy Ordnance. I think I have that wrong. 
It was the Department of the Navy, the Ordnance Bureau. 

“Mr. Kunzig. And that was also while you were a 
member of the Communist Partv? 

“Mr. Amdur. That is correct, and then, about 1944 to 
late 1945 I was vrorking on the project for the Army 
Engineer Corps which I think was known as the Manhattan 
project in that part of the project located in MIT. 

“Mr. Kunzig were you ever cleared by the Navy on the 
Manhattan project or any other group vrhen you vrorked 
for the Government in order to handle classified mater¬ 
ials? 

“Mr. Amdur. I don’t know exactly what the specifica¬ 
tions of the clearance was. I was cleared to work on this 
project. 

“Mr. Kunzig you were cleared to work on the Manhat¬ 
tan project? 

“Mr. Amdur. That is right, or so I was told. 

* • • • 

112 “Mr. Kunzig. I would like to ask you a most 
important question. WTiat is your opinion at the 

present time as an ex-Communist and as a person who 
know’s the Communist way of life and thought whether 
Professors who are today Communists shoidd teach in 
the universities and schools of America? 

“Mr. Amdur. I believe that at present, active Com¬ 
munists should not be permitted to so teach. 

• • • • 

113 Mr. Amdur. I believe they should not teach 
and although it has not been brought into the ques¬ 
tion, I believe, however, that the termination of teaching 
appointments for such people should be left to the in¬ 
stitutions rather than some outside agency. 
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“Mr. Clardy. Do you agree that the institutions are 
handicapped in their ability to develop the facts that 
this committee can develop? 

“Mr. Amdur. That is right 

“Mr. Clardy. Would you not agree that this commit¬ 
tee performs a useful function when it discloses those 
facts so that the institutions of liigher learning may use 
them for the purpose we are talking about? 

114 “Mr. Amdur. Wlien a committee such as this 
discloses facts indicating current membership or 

recent membership? 

“Mr. Clardy: Or still sympathy with. 

• • • • 

“Mr. Kunzig. I would like to come back to the dis¬ 
cussion we had we had a moment ago about the univer¬ 
sity having any way of knowing. So many times it is 
'said—and one reads in the newspapers lately— 

115 that the college or the university itself can handle 
the situation alone, and I w’ould like to go one step 

further than what we have done so far and ask you 
whether it isn’t a fact that the college has almost no way 
of knowing. For example, if you were not testifying to¬ 
day, could any college know of your activities, particular 
when they were so secret? 

• • • • 

116 “Mr. Clardy. Alger Hiss concealed his Com- 
unist connections for a great many years and he 

had accomplished a great deal; did he not? 

“Mr. Amdur. Yes. 

“Mr. Clardy. I think that is what counsel had in mind. 

• • • • 

126 ' “Mr. Clardy. Is there anything else that you 
can summon up that you think might help this 
committee in its work? 

“Mr. Amdur. I hope, sir, you won’t think me imper¬ 
tinent if I say one thing. 
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“Mr. Clardy. Not at all. 

“Mr. Amdur. I think this committee might serve a 
very useful purpose if it believes, as I hope it does, 

127 that there are relatively' few active Communists 
present in institutions of higher learning. Say so 

forcibly. 

*‘Mr. Clardy. We have said that quite a few times but 
we have added to that statement this fact, that just as one 
bad apple in a barrel can spoil the whole barrel, even a 
few Communists in our educational system can work 
havoc with our young minds. We agree with you that 
throughout the system they are not there in overwhelming 
numbers and I don’t believe they are as great as in my 
own profession, the legal profession. I \vish we could 
root them out and disbar them forever and maybe some 
day that can be done. 

• • • • 

128 ME. SACHS: I take it that evidence establishes 
that Amdur so testified but it is not offered as to 

the truth of what Mr. Amdur said. 

ME HITZ: I think that is a correct statement. It 
is given to show that the committee had reasonable 
grounds to believe that something might be forthcoming 
from Mr. Singer. We don’t think it could be competent 
evidence against him on all of the—or on any part of 
it, as a matter of fact. 

• • • • 

ME. HITZ: * * * 

Your Honor, I am asking the Clerk to mark as Govern¬ 
ment Exhibit 9 for identification, a Government Print en¬ 
titled Communist Methods of Infiltration, parenthesis. 
Education, Part 5, parenthesis closed, which print covers 
hearings on April 29th, May 19, 26, 27 and 28, 1953. 

(The document was marked Government Exhibit No. 9 
for identification.) 

129 ME HITZ: I would like to offer so much of this 
print as contains the testimony of Marcus Singer 
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on May 26 and 27tli, which begins on page 1537 and nms 
to page 1565. 

That testimony on those two days is the testimony that 
is the subject matter of the indictment. I would like to 
offer that, Your Honor. 

THE COURT: Veiy well; it is admitted. 

MR. SACHS: No objection. 

(The document previously marked for identification as 
Government Exhibit No. 9 was received in evidence.) 

BY MR. HITZ: 

Q Now, Mr. Kunzig, on May 26, 1953, you were again 
counsel for the Un-American Activities Committee, were 
you not, sir? A Yes, sir. 

Q Was the committee sitting by a subcommittee on 
May 26, 1953, conducting certain hearings? A Yes, sir. 

Q On that day did Marcus Singer appear? A Yes, 
sir, he did, sir. 

Q As a witness did he testify? A Yes, Sir. 

Q Where did that hearing take place? A In 

130 the same room I mentioned before, the caucus 
room, room 362 of the Old House Office Building, 

here in Washington, D. C. 

Q And did he again testify on the following day. May 
27th? A Yes, I believe that is correct. 

• • • • 

Q Do you know, Mr. Kunzig, on what subject matter 
he gave this testimony? 

Let us put it another way. What was the subject mat¬ 
ter under inquiry when Mr. Singer was called as a wit¬ 
ness? 

MR. SACHS: I object to this witness stating what 
the subject matter under inquiry was. We content that 
is not the proper way to prove the subject matter 

131 under inquiry. It must be a formal matter about 
which the witness has knowledge so that he can tell 

how to conduct him self before the inquiry. 


Now, with all due respect to Mr. Kunzig, he could say 
anything, and it certainly would not be binding on this 
defendant unless it had been brought to his attention be¬ 
fore the hearing in a formal way. 

THE COURT: The objection is overruled. You may 
answer. 

THE WITNESS: Communism in the field of educa¬ 
tion. 

BY MR.HITZ: 

Q Now, Mr. Amdur^s testimony had already been re¬ 
ceived in the previous month; is that not true, sir? A 
I don’t have the date in my mind. I will have to go 
back to refresh my mind. 

Q I think the record is clear enough, if you can’t 
answer it. A Amdur was April 22, 1953, and this is 
May 26th; yes, sir. 

Q Would you be good enough to read the testimony 
given by Mr. Singer as it appears on 1537 and thereafter, 
beginning at the top of that page? 

• • • • 

132 THE WITNESS: (reading) • • • 

• • • • 

134 ‘‘TESTIMONY OF MARCUS SINGER, AC¬ 
COMPANIED BY HIS COUNSEL, DANIEL H. 
POLLITT. 

“Mr. Kunzig. Professor Singer, would you please state 
your name and address? 

“Mr. Clardy. May I interrupt a minute, please? 
Would you make sure that counsel aaccompan 3 dng the 
witness is thoroughly familiar with our practices and 
procedures? 

“Mr. Kunzig. Certainly. Have you ever appeared be¬ 

fore this committee previously? 

“Mr. Pollitt. No, I have not. 
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“Mr. Kunzig. On any committee? 

“Mr. Pollitt. No, I have not. 

“,Mr. Kimzig. The practice before this committee is 
that you may confer at any time with your client and that 
may be done privately and you may even leave the room 
if you so desire, but you are not permitted to talk be¬ 
fore the subcommittee. You may talk to your vritness. 
You may talk through your witness, through your client. 

“Mr. Pollitt. Yes, sir. 

“Mr. Kunzig. Is there anything further? 

“Mr. Velde. I think that is sufficient. 

“Mr. Kunzig. Professor Singer, would you please 
135 state your name and address? 

“Mr. Singer. My name is Marcus Singer. My 
address is 109 Iroquois Road, Ithaca, N. Y. 

“Mr. Kunzig. When and where were you bom. Pro¬ 
fessor Singer? 

“Mr. Singer. August 1914, Pittsburgh, Pa. 

“Mr. Kunzig. Would you give the committee a resume 
of your educational background? 

“Mr. Singer. I attended the public schools in Pitts¬ 
burgh, Pa., until 1930. I entered the University of Pitts¬ 
burgh in 1934, received a bachelor of science degree in 
193S, after which I attended Harvard Universitv from 
1938 to 1942, receiving a master of arts degree in 1940 
and a doctor of philosophy in 1942. 

“Mr. Kunzig. That completed your formal education? 

“Mr. Singer. Formal training. 

“Mr. Kunzig. Would you kindly give the committee 
a resume of your employment background, let us say 
since you graduated from college? 

“Mr. Singer. Between 1938 and 1942 I was a fellow, 
teaching fellow, at Harvard University in the biological 
laboratories. 

“In 1942 I received the position of assistant in anatomy 
at the Harvard Medical School, became instructor in 
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1944, that is instructor in anatomy and in 1945, I 

136 believe, associate in anatomy, and in 1947 assistant 
professor of anatomy at the Harvard Medical 

Schoolr^ 

“In 1950 I taught for two months as a visiting pro¬ 
fessor at the Long Island College of Medicine. In 1951 
I left Harvard for Cornell to become associate professor 
of zoology. That is my position at the present time. 

“Mr. Kunzig. Are jmu associate professor of zoology 
today, or were you just raised to a full professor? 

“Mr. Singer. I was raised to a full professor which 
goes into effect on July 1. Today I am an associate pro¬ 
fessor. 

“Mr. Kunzig. Professor, when you were at Harvard, 
were you connected with the Communist Party group that 
met and among whose members were Professor Amdur, 
Professor Martin, and the others who have already tes¬ 
tified before this committee from that group? 

“^Ir. Singer. I met with a Communist Party group 
when I was at Harvard, sir. 

“Mr. Kunzig. What were the dates that you met with 
that group? 

“Mr. Singer. Either late in 1940 or the beginning of 
1941 through approximately in an on-and-off sequence 
part of the war. 

137 “(At this point Mr. Singer conferred with Mr. 
PoUitt.) 

“Mr. Singer. May I explain the nature of the group, 
sir? 

“Mr. Kunzig. I will ask you about that. 

“Mr. Singer. Surely. 

“Mr. Kunzig. I want to get clear the end date of this. 
I got the first date, that is you became a member of this 
group or participated in this group in late 1940 or early 
1941. What was the end date, if there has been an end 
date? 
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“Mr. Singer. I don’t remember clearly, but I would 
say on and off through the war years. 

“Mr. Kunzig. Through the w’ar years? 

“Mr. Singer. Perhaps 1945 or 1944, or thereabouts 
that I attended meetings of this group. 

“Mr. Kunzig. Where were the meetings held? 

“Mr. Singer. The meetings were held at homes. 

“Mr. Kunzig. At the homes of the members of the 
group? 

“Mr. Singer. Of the members of the group. 

“Mr. Clardy. How many were in that group? 

“Mr. Singer. Well, the group varied, sir, from time 
to time. 

“Mr. Clardy. Well, I appreciate that. All of 
138 them didn’t attend all of the meetings, but how 
many in the aggregate attended all the meetings, 
taken together? 

“Mr. Singer. What I meant by varied, sir, is that for 
example during the war years there was very little at¬ 
tendance. I mean relatively little attendance than before 
the war years because of the movement of people away 
from the university, but I would roughly estimate—it is 
very difficult—but perhaps 7 or 8 or approximately that 
number would be the maximum. 

“Mr. Clardy. At each meeting? 

“Mr. Singer. At, say, a meeting which had the maxi¬ 
mum. It might be 4 or 5 at another time, and so on. 

“Mr. Clardy. Over a period of years the total number 
of different persons that would attend such a meeting 
would be how manv? 

“(Representative Gordon H. Scherer entered the hear¬ 
ing room at this point.) 

“Mr. Singer. At any one time, if I would estimate the 
total number who attended the meetings, during the 
years? 

“Mr. Clardy. Yes. 

“Mr. Singer. That would be extremely difficult for me. 
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but to hazard a guess, perhaps 14 or 15, something 

139 like that. It was not a disciplined group in the 
sense of attendance. There was no compulsion for 

the individual to attend or to have regular attendance 
because it was a group which discussed the Marxian 
philosophy and attempted to apply what they could from 
the discussions to the present day, that is, present day 
of that time, present-day events. 

**Mr. Clardy. The idea of dialectical materialism was 
discussed at some length? 

“Mr. Singer. Yes we read individual books. We would 
would take chapters for example in Karl Marx’ book or 
in Engels’ works for example, and I remember clearly, 
since I was very much interested in it, the Dialectics of 
Nature and which had a scientific application. We would 
take a chapter or two chapters. Each one would have a 
turn and he would lead the discussion within the group and 
there would be argument and debate and so on on the ap¬ 
plication and nature of the substance of these chapters. 

“For example, considering the argument and debate, 
for example I remember clearly a great discussion within 
the group on the nature of the value of objects. 

“Mr. Clardy, What was that? 

“Mr. Singer. About the value of any article as 
judged by the Marxian standard in the terms of 

140 human effort put into it, and the argument on the 
level of what would a painting be w’orth and what 

would an antique be worth and where it fell down or 
where it could not be analyzed adequately. But that was 
the nature of the group. We were under no compulsion 
within the group either in attendance. We discussed 
with great interest, since we all were interested in it and 
■we were drawn into it because of our interest, the Marx¬ 
ian philosophy, we believed in its application. 

“Mr. Clardy. You accepted the theories that Marx 
advanced? 

“Mr. Singer. We accepted the theoretical side, with 
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argument and debate as you know, or many know, some 
of the theory is very difficult to interpret. 

“Mr.' Clardy. It is very turgid book. I have read a 
great deal of it. 

“Mr, Singer. The Capital is very hard to understand. 
On the other hand. Dialectics of Nature I frankly and 
honestly enjoyed much more than I did the other because, 
being a scientist, I "was interested in the scientific applica¬ 
tion of it. 

“Mr.' Clardy. Thank you, Mr. Chairman. 

“Mr. Velde. You may proceed. 

“Mr. Kunzig. Are you now. Professor Singer, a mem¬ 
ber of the Communist Party? 

141 ' “Mr. Singer. No, I am not a member of the 

Conununist Party, sir. 

“Mr. Kunzig. Have you at any time ever been a mem¬ 
ber of the Communist Party? 

“Mr. Singer. Sir, I considered myself a Communist. 

“Mr. Clardy. You what? 

“Mr. Singer. I considered myself a Communist. I 
supported the Communist program. I do not remember 
membership or a card in the Communist Party or any 
formal dues as such, but I contributed to the Communist 
Party' in terms of support, in terms of money on drives 
when I could, in terms of their program. I was inter¬ 
ested in it and I believed in it and consequently I con¬ 
sidered myself as being a Communist. 

“Mr. Clardy. Do you believe in it now? 

“Mr. Singer. No, I do not. 

“Mr. Clardy. When did you change? 

“Mr. Singer. Well, I would say that I gradually went 
through a metamorphosis. It is hard to define the time 
but I would say in immediate proximity to the war years, 
the post war years and the subsequent years of 1946, 
1947, 1948, my interest dwindled to the point where I 
disassociated myself completely from leftwing organiza- 
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tions, from meetings, from rallies, and from any as¬ 
sociation. 

142 “Mr. Olardy. Would you tell the committee 
what caused this dwindling of interest on your 

part! 

“Mr. Singer. Well, as I look back over it, sir. there 
are a number of things. For one, as I went along in my 
career I realized that my personal talents do not lie 
either in the direction of politics or in the direction of 
economics, that my talents lie particularly within my 
field, and so I devoted myself more and more to research 
and to my family which had started then and had grown. 

“Too, I realized in the post war years that here is a 
tremendous conflict brewing on an international level and 
here is an overwhelming situation to which I could not fit 
myself as a Marxist. 

“And after all my basic loyalties as I look back on them, 
always were and always will be with my country. 

“Mr. Clardy. There was no particular event that caused 
a sudden change of heart or mind, but rather a series of 
things that gradually unpersuaded you, so to speak? 

“Mr. Singer. No, I don’t think it was a cataclysmic, 
so to speak. During the war I supported wholeheartedly 
the international situation. It was easy to support. 

143 We were all going in the same direction. There was 
a brave new world to look forward to and we were 

all happy and it looked that way in the early years with 
the setting up of the United Nations. Then with the grow¬ 
ing and intensification of the cold war, as it grew and as it 
became difficult I completely disassociated myself, both in 
interest and in actuality with leftwing organizations. 

“Mr. Velde. Dr. Singer, your testimony is very inter¬ 
esting to this committee because the committee has and is 
at the present time attempting to determine how far the 
Communists have infiltrated especially higher education, 
and I believe you are giving us a very good story, a good 
picture as to the part that you played in such infiltration. 


“I am a little bit interested in what the gentleman from 
Michigan was questioning you about a few minutes ago, 
that is, the course of study that was pursued at the Com¬ 
munist meetings. I wonder if you would go into that a 
little bit more thoroughly. For example, did you study the 
Communist Manifesto? 

‘‘Mr. Singer. No, I had read the Communist Manifesto 
before then. We did not study that because I don’t think 
we were basically interested in that. That was sort 

144 of, as you know, like an order in a direction. This 
was an intellectual group which liked to argue and 

discuss and we were used to taking things of interest for 
the day. For example, during the early part of the war 
when the Soviet Union called the war a war of national 
liberation, as you recall at the beginning of the war, we 
studied books on the problem of national liberation. We 
read up on it as to what they meant by national libera¬ 
tion. 

“At other times when our interest swung in one way 
or the other, for example at one time we studied very care¬ 
fully the genetics controversy which some of us were ter¬ 
rifically interested in and which was brewing on an inter¬ 
national scale. Of course, there were limits in the infor¬ 
mation because there was not much published at that time, 
but there was the problem of Lysenko and genetics and 
we took such topics as that. 

“Mr. Clardy. Did you ever discuss the Soviet or the 
Communist Party attitude generally toward religion? 

“Mr. Singer. Yes; we discussed that at one point. I do 
not think we had any formal reading on that because I do 
not recollect whether there is a formal book on that, but 
during the war there was a big discussion in the 

145 papers as to whether people were permitted to prac¬ 
tice their religion within the Soviet Union or not 

and the press and our radio, as you know, were favorably 
disposed towards Russia as an ally and there were pictures 
of overflow crowds within the churches, as you know, and 
so on, but in general we did not bother much with the re- 
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ligious question. Most of it was what you might call heavy 
stuff, the business of economic application, the business of 
political application, the business of scientific application 
of the Marxian contributions, the Engels philosophy and 
in terms of the scientific legel. 

‘‘Mr. Velde. Did you ever discuss the old saying— 
beleive it was Lenin’s—that ‘Religion is an opiate of the 
people.’ 

“Mr. Singer. I have heard that, but we never took that 
as a subject of discussion. I think we accepted that as part 
of our philosophical background just like we accepted many 
things but it was a group which liked to argue and debate. 
It is sort of traditional in certain ways within scholarly 
levels. We do that in biology in a sense in our seminars, 
except that this was a Communist group. We wanted to 
learn it and we supported the philosophical side of com¬ 
munism. 

“Mr. Velde. You were more or less studying and 
146 talking about the theoretical side of communism, I 
presume, that is the Marxian ideology, but did you 
ever discuss whether or not that was being carried into 
practice in Soviet Russia! 

“Mr. Singer. Yes, that was a major part of the dis¬ 
cussion. We would discuss the philosophical side and 
see what the nature of application was, either in Russia or 
how it was applied on an international level. You see the 
nature of the application of these to possible application 
within different countries, how the Marxian philosophy may 
or may not fit within these situations, and we argued on 
these levels and we debated on these levels, but we sympa¬ 
thetically applied this information to the international sit¬ 
uation. So in that sense it was not confined to merely 
theoretical considerations. It was application on the 
theoretical level. 

“Mr. Velde. Let me ask you about your conclusion at 
the present time with reference to the practice of Marxism 
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in Soviet Russia. Do you believe that Soviet Russia is 
practicing Marxism at the present time! 

‘‘Mr. Singer. I know that there is a tremendous debate 
as to whether they are or whether they are not, but I do not 
' think I am really competent to say whether they are 

147 putting into practice the economic side and I have 
heard arguments that they are not, on either that or 

the political side of Marxist philosophy. Nor can I say 
about the scientific side except in my owm field, and yet in 
a wav even there I could not—one does not have to be a 
Marxist to be a scientist. That is obvious. You don’t 
have to read the literature of Marxism to be a scientist. 

“Mr. Velde. Were there any other subjects that you 
studied during your classes, or your meetings, rather, I 
should say! 

“Mr. Singer. No, the philosophical and practical side. 
For example, we would read Communist literature, say 
American Communist literature w’hen it was pertinent. 
For example, there was a monthly magazine which came 
out at that time. 

“Mr. Velde. What was the name of the magazine! 
“Mr. Singer. I can’t remember whether it was called 
The Communist or something of that sort. 

“Mr. Velde. There was a magazine called The Com¬ 
munist. 

“Mr. Singer. Well, that would occasionally have arti¬ 
cles by international Communists, maybe an article by a 
French Communist or a German Communist analyzing the 
world situation, so if it were in context with our 

148 studies we might devote a whole session to the anal¬ 
ysis of this one article. 

“Mr. Velde. How about the Duclos letter, the letter 
that Jacques Duclos sent! 

“Mr. Singer. I remember that because that created 
quite a controversy. It was a very critical issue and re¬ 
sulted in a split within the party and continuous argument 
within the party and there were lectures on that. 


remember attending a lecture in Boston by a Com¬ 
munist from the New Masses who analzed the significance 
of the letter, and if I recollect correctly the letter stated 
that the Communist Party of the United States had devi¬ 
ated from the traditional position of communism, that 
Browder was wrong, that the party should reorient itself 
once again along the line of international Communist phil¬ 
osophy and doctrines. 

‘‘(Representative Morgan M. Moulder entered the hear¬ 
ing room at this point.) 

“Mr. Clardy. Pursuing that line a little further, in your 
studies I take it you became acquainted with and must have 
accepted the basic tenet, the backbone, so to speak, of the 
Communist teachings, the question of the dictatorship of 
the proletariat. You must have studied and under- 
149 stood and accepted that. Do you accept it today? 

“Mr. Singer. No; I do not accept it today. 

“Mr. Clardy. G-o back to the time that you did, your 
group was accepting it? 

“Mr. Singer. Yes; we discussed that. 

“Mr. Clardy. You understood, did you not, that that 
meant that the end, the dictatorship of the proletariat was 
to be achieved, in the words of Lenin and the rest, by 
revolution. You knew and understood that, surely, did 
you not? 

Mr. Singer. No; I would say not, because we did not 
look at it, I am sure, and I am speaking for myself, in 
terms of revolutionary forces and violence. As we studied 
it, the concept went like this, that capitalism reaches a level 
of decay where it collapses on its own. 

“Mr. Clardy. I know there is a theory that we will 
destroy ourselves. That is their theory. 

“Mr. Singer. You see what I mean, and that at that 
time the people could take it over, as we understood it, by 
democratic means. 

“Mr. Clardy. Yes, but the word ‘democratic’ in the 
Russian or the Communist dictionary doesn’t mean what 
we mean, does it? 
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“Mr. Singer. That is right. Then at that 

150 ^ime there would be revolutionary forces at work to 
try to maintain the system and consequently a rev¬ 
olution. 

“Mr. Clardy. Don’t they say that there will be coun¬ 
terrevolutionary forces to maintain, isn’t that the term¬ 
inology they use? 

“Mr. Singer. Yes. 

“Mr. Clardy. So that they say today they anticipate 
starting a war because they must anticipate the war that 
they are sure England and America and the rest are going 
to start first. Isn’t that their attitude? 

“Mr. Singer. Yes. 

“Mr. Clardy. And wasn’t that their attitude and wasn’t 
that the angle that was discussed in your groups? 

“Mr. Singer. I don’t think that we ever came down to 
a discussion on that—at least, we did not see it on that 
level. 

“Mr. Clardy. You may not have seen it but you must 
have been aware of the fact that that was the Communist 
theory of always striking first, on the assumption that if 
you didn’t the other feUow was going to hit you first, the 
application of the words used by a General in the Civil 
War of ‘Getting there fastest with the mostest.* 

151 ' “Mr. Singer. That is the Communist philosophy. 

“Mr. Clardy. You accepted that, but you say 
that you rejected it. Do you reject it in its entirety? 

“Mr. Singer. I rejected it because I cannot see at the 
present time any application to the United States. 

‘ ‘ Mr. Clardy. Can you see any application anywhere ? 

“Mr. Singer. Of force and violence? 

“Mr. Clardy. Of the theory behind the Communist 
doctrine. Can you see that it makes any sense whether 
it is in the United States or anywhere else? 

“Mr. Singer. No, I do not 

“Mr. Clardy. You do not see that? 

“Mr. Singer. No; I do not see that 
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“(At this point Mr. Singer conferred mth Mr. Pollitt.) 

“Mr. Clardy. That is all I have, Mr. Chairman. 

“Mr. Velde. Proceed, Counsel. 

“Mr. Kunzig. Would you tell this committee— 

“Mr. Singer. May I interrupt? As I look back to these 
discussions, projecting myself back through the years and 
as I look back at myself I don’t think I ever accepted that. 

“Mr. Clardy. Accepted what? 

152 “Mr. Singer. In terms of revolutionary violence 
for myself. 

“Mr. Clardy. May I express this thought, it is pretty 
difficult for me to see how you could accept the Communist 
theories if you did not accept the basic tenet, and that is 
the absolute necessity of their taking over, so to speak, 
all the rest of the world. 

“Mr. Kunzig. Will von tell this committee how von \s'^ 
first became a member of the Comm yiTiicf Pn-rfy af tTqi»- 
vard? 

“Mr. Singer. Yes. I was invited into this group on 
the basis that I was interested, in the sense that I did not, 

I think, hold back in any open discussions around the lab¬ 
oratory or elsewhere around the school of my own personal 
views of the growing international situation which worried 
me worse than anything. I was extremely depressed when 
France fell. The world looked unusually black to me in 
1940. 

“Mr. Kunzig. Who invited you to become a member 
of this group? 

“Mr. Singer. Sir, I feel that I am prepared to talk 
freely about myself, but I honestly feel that in honor and 
conscience I cannot, I prefer not, I should not 

153 talk about my colleagues and associates. I know 
that you have had before you a number of people 

and they have spoken freely, and I have thought very 
carefully about this because it is a most difficult position. 

Yet I should not give you my feelings— 
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“Mr. Kunzig. Mr. Chairman, I ask that the witness 
be directed to answer the question that he has just been 
asked. 

“Mr. Velde. In order for this committee to do its duty 
and peform its obligations, it is necessary that we obtain 
information, complete information about the Communist 
Party' and all of its various front groups and we feel that 
the matter of who asked you to become a Communist is a 
matter which this committee is entitled to know, a fact 
which this committee is entitled to know, and so the witness 
is directed to answer that particular question. 

“Mr. Singer. May I consult with my attorney! 

“Mr. Kunzig. Please do. 

“(At this point Mr. Singer conferred with Mr. PoUitt) 

“Mr. Singer. Sir, I feel strongly and knowing these 
people that they were like myself, they did nothing sub¬ 
versive, and I also feel that should I answer this 
154 question on advice of my counsel, that this might 

tend to incriminate me, and for both of these reasons j 

of honor and conscience and of incrimination I would rather 
not answer.’* 

Q Just a minute, Mr. Kunzig. 

That is Count 1, Your Honor. 

A shall I continue? 

Q ' Yes. A “Mr. Moulder. Would you tell us whether or 
not the person who solicited your membership was a mem¬ 
ber of the faculty at Harvard University! 

“(At this point Mr. Singer conferred with Mr. Pollitt) 

“Mr. Singer. Yes; I feel I could tell you that, sir. 

“Mr. Moulder. The person who solicited your affilia¬ 
tion and membership was a member of the faculty! 

“Mr. Singer. Was on the staff of Harvard University. 

* * Mr. Velde. At this point, gentlemen, it is apparent that 
we are going to have a series of rollcall on the floor and it 
will be impossible to continue this hearing today. Now, 
would it inconvenience the witness too greatly to return 
tomorrow at 10:00 o’clock! 
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‘^Mr. Singer. Well, it would, but I could remain. 
155 “Mr. Velde. Of course, it is always an inconven¬ 
ience. It is an inconvenience to us sometimes, too, 
and I suppose we will have to insist on your return at 10 
o^clock tomorrow. 

“Mr. Clardy. And might we leave it also that we will 
meet at that time unless he is advised to the contrary by 
counsel? Something might come up today on the floor 
that might make it inconvenient for us to return tomorrow 
at 10 o’clock. 

“Mr. Velde. Surely. We will recess at this time until 
10 o’clock tomorrow morning in this same room.” 

• • • • 

158 “Mr. Kunzig. Mr. Singer. 

“TESTIMONY OF MARCUS SINGER, AC¬ 
COMPANIED BY HIS COUNSEL, DANIEL A. POL- 
LITT—Resumed. 

“Mr. Kunzig. Mr. Singer, you vrere asked yesterday 
who invited you to become a member of this group. Your 
answer was that you would rather not answer. Now, I 
want to get that deflnitely on the record. Are you refusing 
to answer that question? 

“Mr. Singer. I would rather not answer that, sir, in 
honor and conscience. 

“Mr. Clardy. I can’t hear you, Mr. Singer. 

“Mr. Singer. I would rather not answer. I prefer not 
to answer that, in honor and conscience, sir, and— 

“Mr. Kunzig. Do you— 

“Mr. Singer, (continuing). For the reasons of in¬ 
crimination, as I stated yesterday. 

“Mr. Kunzig. All right. It is a question of 

159 English now. Are you refusing to answer the ques¬ 
tion on the grounds of the flfth amendment? 

“Mr. Singer. For that and honor and conscience, sir. 

“Mr. Kunzig. And you are refusing to answer; is that 
correct? 
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*‘Mr. Singer, I prefer not. 

“(At this point Mr. Singer conferred with Mr. Pollitt.) 

“Mr. Kunzig. Are you refusing to answer? 

“Mr. Singer. Yes. 

“Mr. Kunzig. Now, you stated yesterday that the grow¬ 
ing international situation worried you worse than any¬ 
thing. I am quoting: ‘This worried me worse than any¬ 
thing.* 

“Now, I want to ask you this: In 1940, when you were 
worried about this international situation, Germany and 
Russia were allies. How did you rationalize that fact in 
your interest in communism? 

“Mr. Singer. Well, sir, that, to me, was an immater¬ 
iality, since I knew and I felt very strongly that both Russia 
and Germany would be at war. Hitler had stated that 
repeatedly and the other maneuvers were, in my estimation, 
just to clear the way. 

“And I think that I was right as things occurred, 
160 but, as I saw it, that seemed like the brewing struggle 
and the rest did not seem material— 

“Mr. Kunzig. So when many— 

“Mr. Singer, (continuing). And I didn*t— 

“WeU— 

‘ ‘ Mr. Kunzig. So when many Communists left the group 
or lost their interest in communism due to Russia’s alliance 
with Germany, you didn’t leave; you stayed an interested 
Communist; is that right? 

“Mr. Singer. Russia’s alliance— 

“Mr. Clardy. I can’t hear you, witness. 

“Mr. Singer. Russia’s alliance with Germany— 

“That was in 1939, wasn’t it, sir? 

“Mr. Kunzig. And it lasted until 1941. 

“Mr. Singer. Until they were at wax. 

“Mr. Kunzig. That’s correct. 

“Mr. Singer. And my joining this group was in 1940 
or 1941, sir. It was approximately a year or a year and a 
half. I don’t recollect the precise dates of the pact be- 
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tween the two countries, but certainly in my thinking, in 
the interim, time must have played an important role. 

“The thing which I think I stated yesterday, and which 
I felt was very important in my own mood and my 
171 own mind at the time, was the terrible depression I 
felt when France fell, which I think was about the 
middle of 1940. 

“Mr. Kunzig. June 1940—June 17, I believe. 

“Mr. Singer. June 1940. 

“And if you remember the news dispatches, and so on, 
the invincibility of the G-ermans—^they had extraordinary 
gases that paralyzed the nerves—and that they walked over 
tiie fortifications, and so on, of France—the so called in¬ 
vincible fortifications of France. 

“I am trying to recapture some of this mood and it is 
difficult in retrospect. __ 

“Mr. Kunzig. Did you know a Robert G. Davis? 

“Mr. Singer. No; I’m fairly sure that I never met Ro¬ 
bert G. Davis. 

‘ ‘ Mr. Clardy. The question was not whether you met him, 
but whether you knew him at all. 

“Mr. Singer. I’ve read about him, sir, but I’m sure I 
never knew him. 

“Mr. Kunzig. You knew about him, then? 

“Mr. Singer. I knew about him. 

“Mr. Kunzig. Did you know him as a Communist? 

“Mr. Singer. Sir I’ve stated my reasons— 

“Mr. Kunzig. Are you refusing— 

“Mr. Singer (continuing) For declining. 

162 “Mr. Kunzig. You decline to answer on the 
grounds of the fifth amendment; is that correct? 

“Mr. Singer. On the grounds of honor and conscience 
and the fifth amendment, which I stated before, sir. 

“Mr. Kunzig. Did you know, while you were at MIT, 
Wendell H. Furry? 

“Mr. Singer. I was never at MIT. 


> 



‘‘Mr. Kunzig. I’m sorry. I meant to say at Harvard. 
While yon were at Harvard, did you know Wendell H. 
Furry? 

“Mn Singer. Yes; I knew Wendell H. Furry. 

“Mr. Kunzig. Did you know Wendell H. Furry as a 
member of the Communist Party? 

“Mr. Singer. I decline again, sir, on the grounds— 

“Mr. Kunzig. On the same grounds? 

“Mr. Singer. Yes, sir. 

“Mr. Kunzig. All right. 

“Did vou know Isadore Amdur—^A-m-d-u-r?” 

m 

Q Excuse me. Let me interrupt you, Mr. Kunzig. 

That is Count 3, Your Honor, the one at the top of the 
page: ^Did you know him as a Communist, referring to 
Davis, is Count 2. 

All right, continue. 

A (Reading) “Did you know Isadore Amdur? 
163 “Mr. Singer. Yes. 

“Mr. Kunzig. Did you know Isador Amdur as a 
member of the Communist Party? 

“Mr. Singer. Again, sir, I give the same answer.” 

MR. HITZ: That is Count 4, Your Honor. 

THE WITNESS (reading): 

“Mr. Kunzig. Did you know Norman Levinson 

“Mr. Singer. Yes; I knew him. 

“Mr. Kunzig. Did you know Norman Levinson as a 
member of the Communist Party? 

“Mr. Singer. Again, sir, I give the same answer.” 

MR. HITZ; That is Count 5. 

THE WITNESS (reading): 

“Mr. Kunzig. Did you know Ballis Edwin Blaisdell— 
B-l-a-i-s-d-e-1-1? 

“Mr. Singer. I do not think, sir, I knew Mr. Blaisdell. 

“Mr. Kunzig. Well, did you know him? 

“Mr. Singer. I don’t think I know hinL It’s a ques¬ 
tion of a name and a face. If you had a picture, perhaps 
I could say—^yes; I knew him—^but, at most, if I did know 
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him, or recognized him from a face, it would be a person 
that I knew perhaps very casually; but I think I never 
knew him. 

‘‘Mr. Kunzig. I see. 

164 ‘ ‘ Mr. Velde. Mr. Counsel, would you suspend just 
a minute? 

“We would like to confer with you. 

“(At this point the committee members conferred with 
Mr. Kunzig.) 

“(At this point Mr. Singer conferred with Mr. Pollitt.) 
“Mr. Kunzig. Did you know John H. Reynolds? 

“Mr Singer. I knew, sir, John H. Reynolds. 

“Mr. Kunzig. Did you know him to be a member of the 
Communist Party?” 

MR. HITZ: That is Count 6, Your Honor. 

BY MR. HITZ: 

Q Would you give me a chance to interrupt at the end 
of what appears to be a Count? I think you know what 
they are. A Right. 

MR. HITZ: That is Count 6, Your Honor. 

THE WITNESS (reading): 

“Mr. Singer. Again, sir, I answer the same way. 

‘ ‘ Air. Kunzig. Did you know Dirk— 

“Mr. Velde. Just a minute. 

“You answer the same way? 

“Mr. Singer. Yes. 

“Mr. Velde. You decline to answer? 

165 “Mr. Singer. Yes. 

“Mr. Kunzig. I think the record will show clear¬ 
ly that in all these answers he is declining to answer on 
the grounds of the fifth amendment. 

“Do I understand that? 

“Mr.Singer. And honor and conscience, sir. 

“Mr. Clardy. I can^t hear you. I can^t hear what you 
add to that each time. 

“Mr. Singer. And honor and conscience. 

“Mr. Clardy. Honor and conscience? 

“Mr. Singer. Yes; I feel extremely strong about it. 
“Mr. Kunzig. Did you know a Dirk Struik—S-t-r-u-i-k? 
“Mr. Singer. Yes; I knew him. 
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‘‘Mr. Kunzig. Did you know Dirk Struik to be a mem¬ 
ber of the Communist Party? 

MR. HITZ: That is Count 7, Your Honor. 

THE WITNESS (reading): 

“Mr. Singer. I decline again, sir. 

“Mr. Kunzig. Did you know William Ted Martin? 

“Mr. Singer. Yes; I knew him. 

“Mr. Kunzig. Did you know him to be a member of the 
Communist Party?’’ 

MR. HITZ: That is Count 8. 

THE WITNESS (reading): 

166 “Mr. Singer. I decline again, sir. 

“Mr. Kunzig. Did you know Lawrence Arguim- 

bau? 

“Mr. Singer. Yes. 

“Mr. Kunzig. Did you know him to be a member of the 
Communist Party?” 

MR. HITZ: That is Count 9. 

THE WITNESS (reading): 

“Mr. Singer. I decline again, sir. 

“Mr. Kunzig. Did you know Israel Halperin— 

“Mr. Singer. No; I never— 

“Mr. Kunzig. (continuing). H-a-l-p-e-r-i-n? 

“Mr. Singer. I have heard of him, sir, but I do not 
know— 

“Mr. Clardy. You knew of his record, I take it? 

‘ ‘ Mr. Singer. I have read in the paper, sir, about— 

“Mr. Clardy. Well, I am talking about back as of the 
time we are discussing your acquaintance with these others. 
You knew of his activities and of his record as of that time, 
did you not? 

“Mr. Singer. No; at that time I am sure, sir, I didn’t. 
“Mr. Clardy. You hadn’t heard of him until the hear¬ 
ings going on here? 

“Mr. Singer. I heard of him in—^perhaps the 

167 middle of the forty’s, at a later time. There was 
some incident. 


* * Mr. Kunzig. Did you know Israel Halperin at any time 
to be a member of the Communist Party? 

‘‘Mr. Singer. I did not—I did not know him, sir. 

“Mr. Kunzig. Then, you didn’t know him at any time to 
be a member of the Communist Party? 

“(At this point Mr. Singer conferred with Mr. PoUitt.) 

“Mr. Singer. No. 

“Mr. Kunzig. Did you know William T. Parry—^P-a-r- 
r-y? 

“Mr. Singer. No, sir. 

“Mr. Kunzig. You never knew a William T. Parry? 

“Mr. Singer. No; I’ve read about him in the paper re¬ 
cently, but I did not know him. 

“Mr. Kunzig. Did you know a Helen Deane Markham? 

“Mr. Singer. Yes; I know a Helen Deane Markham. 

“Mr. Kunzig. Did you know Helen Deane Markham to 
be a member of the Communist Party? 

“Mr. Singer. I decline again, sir.” 

MR. HITZ: I am sorry; that is Count 10. 

THE WITNESS (reading): 

“Mr. Kunzig. Did you know at any time a Dr. Philip 
Morrison—^I believe at Cornell University? 

168 “Mr. Singer. Yes. 

“Mr. Kunzig. You did know Dr. Philip Morrison? 

“Mr. Singer. I know him now. 

“Mr. Kunzig. You do know him today? 

“Mr. Singer. Yes. I met him when I came to Cornell. 

“Mr. Kunzig. Do you know him to be a member of the 
Communist Party? 

“Mr. Singer. I do not know him to be a member of the 
Communist Party. I do not know him to be. 

“Mr. Kunzig. Now, these people we have mentioned up 
to this time—Robert G. Davis, Wendell H. Furry, Isador 
Amdur, Norman Levinson, John H. Reynolds, Dirk Struik, 
William Ted Martin, Lawrence Arguimbau, and Helen 
Deane Markham—did they attend these meetings to which 
you testified yesterday?” 


MR. HITZ: That is Count 11. 

THE WITNESS (reading): 

‘‘Mr. Singer. Sir, I decline again on the grounds which 
I have already stated. 

“Mr. Kunzig. All right. I am going to take them in¬ 
dividually for the purpose of this record. 

“Did Robert G. Davis attend these meetings to which 
you testified yesterday? 

“Mr. Singer. I said I did not know Robert Davis. 
169 “Mr. Kunzig. You don^t know Robert Davis at 
aU? 


‘ ‘ Mr. Singer. No; I Ve read— 

“Mr. Kunzig. All right. 

“Mr. Singer (continuing). About Robert Davis. 

“Mr. Kunzig. Did Wendell H. Furry attend these Com¬ 
munist meetings you testified about yesterday?’^ 

MR. HITZ: That is Count 12. 

THE WITNESS (reading): 

“Mr. Singer. Sir, I decline. 

“Mr. Clardy. May I put it another way. Counsel: 

Did he attend any one of the meetings? 

“Mr. Singer. I decline, sir. 

“Mr. Kunzig. Did Isador Amdur attend any one of 
these meetings to which you testified yesterday?’^ 

MR. HITZ: I am sorry. I missed one. That is Count 
14. 


With respect to Furry, it was Count 13. 

“Did Wendell H. Furry attend these Communist meet¬ 
ings you testified about yesterday?** 

Is Count 12. 

“May I put it another way. Counsel: Did he attend 
any one of the meetings?** 

Is Count 13. 

No. 14 is the Amdur one. 

THE WITNESS (reading): 

170 i “Mr. Kunzig. Did Isador Amdur attend any one 


179 of these meetings to which you testified yesterday? 

*‘Mr. Singer. Again, sir, I decline. 

‘‘Mr. Kunzig. Did Norman Levinson attend any one of 
these Communist meetings to which you testified yester¬ 
day?’’ 

ME. HITZ: That is Count 15. 

THE WITNESS (reading): 

“Mr. Singer. Again, I decline. 

“Mr. Kunzig. Did John H. Eeynolds attend any one 
of these Communist meetings to which you testified yes¬ 
terday?” 

MR. HITZ: That is Count 16. 

THE WITNESS (reading): 

“Mr. Singer. Again, sir, I decline. 

“Mr. Kunzig. Did Dirk Struik attend any one of these 
Communist meetings to which you testified yesterday?” 

MR. HITZ: That is Count 17. 

THE WITNESS (reading): 

“Mr. Singer. Again, I decline for the reasons I have 
said. 

“Mr. Kunzig. Did William Ted Martin attend any one 
of these Communist meetings to which you testified yes¬ 
terday?” 

180 MR HITZ: That is Count 18. 

THE WITNESS (reading): 

“Mr. Singer. Again I decline, sir. 

“Mr. Kunzig. Did Lawrence Arguimbau attend any one 
of these Communist meetings to which you testified yes¬ 
terday?” 

MR. HITZ: Count 19. 

THE WITNESS (reading): 

“Mr. Singer. Same answer, sir. 

“Mr. Kunzig. Did Helen Deane Markham attend any 
one of these Communist meetings to which you testified 
yesterday?” 

MR. HITZ: That is Count 20. 

THE WITNESS (reading): 
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“Mr. Singer. Again, sir, I decline. 

“Mr. Kunzig. I request, sir that the witness be directed 
to answer that series of questions, as they are completely 
pertinent and relevant to the matter before this committee. 

“Mr. Velde. Yes. I want to say to the witness that, 
under the obligations imposed upon us by the House of Bep- 
resentatives and the duty we have, it is very necessary 
that, if we are to carry out these duties, the witness we 
bring before this committee not only answer as to 

181 their own affiliation with the Communist Party or 
any other subversive group but also tell about the 

operations of that particular group, tell who were mem¬ 
bers, and so forth. 

“I know you are represented by able counsel, and I hope 
you will realize there is a possibility that you will be cited 
for contempt of this committee and contempt of Congress. 

“Bearing that in mind, the Chair feels that these ques¬ 
tions put to you by counsel which you decline to answer, 
are pertinent to this committee’s work; and, therefore, I 
direct you t o a-nswpr thftsft miestions. 

^“Mr. I8mger. Sir— 

“(At this point Mr. Singer conferred with Mr. PoUitt.) 
“Mr. Singer (continuing). I am prepared to speak 
fully about myself, as I did yesterday, and tell you every¬ 
thing about myself, waiving my right to my own opinions, 
past or present, in honestly and sincerely; but I could never, 
sir, in honor and conscience, trade someone’s career for my 
own, come what may, and I wish to restate my position: 
That, in honor and conscience, I just cannot, and also for 
fear of incrimination— 

“Mr. Velde. Well, let me say— 

“Mr. Singer (continuing). On advice of counsel, sir. 
“Mr. Velde. Let me say, as far as trading your 

182 career or trading anybody else’s career, to satisfy 
' us, or answer the questions put to you, we are not 

interested in any way whatsoever in interfering with your 
occupation or that of any other witness who has come be- 
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fore this committee, or the right and privilege of having 
a job at a great nniversity. 

“(Representative Francis E. Walter entered the hear¬ 
ing room at this point.) 

“Mr. Velde. We are only interested in obtaining facts 
relative to the operations of snbversive activities in this 
country, and in particular relative to the operations of 
the Communist Party, past and present. 

“I think that you know—and this committee certainly 
does—that no witness who has come before this committee 
and answered questions truthfully has ever been incrimin¬ 
ated by this committee; and, further than that, I know of 
no one who has suffered any loss of employment by reason 
of his cooperation or his testimony concerning subversive 
activities in this country. 

“Mr. Singer. I appreciate very much the position of 
the committee and the rights of the committee to investi¬ 
gate, and it’s a position which I honor, sir; and, for myself, 
I will state emphatically if ever I encounter subversion 
among anyone, irrespective of whether they are my 
183 colleagues, I will gladly report it. It’s my duty, I 
feel, to report it; but we were not subversive, sir. We 
didn’t follow any slavist policy. We were intellectuals. 
We were scholars. We were pursuing a right, as we 
thought it, and if we are disinterested at the moment, at the 
present time, it merely— 

“Mr. Velde. The committee realizes—am speaking 
for myself primarily, but I think the other members of 
the committee realize—^you thought you at that time were 
not engaged in any subversive activities; but it so hap¬ 
pens now this committee is attempting to determine the 
nature of those activities in order to determine whether or 
not they were subversive and have been subversive for a 
long time— 

“Mr. Singer. I appreciate— 

“Mr. Velde (continuing), ra ^ reason we 

are asking you these questions. 
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“Mr. Singer. I appreciate that, very well, sir, and I 
have spoken about my feelings. I have tried to project my¬ 
self back into a world which was different than it is now. 
I have completely disassociated myself from those activi¬ 
ties, and I have expressed that. I have no interest in those 
activities at all, but as I look back on them I give you my 
honest evaluation. 

“I do not feel remorse of those things. Perhaps it was 
a stage in my own development. Perhaps it was 
184 a certain need. Perhaps it was a question of in¬ 
quisitiveness, in part. 

“Mr. Velde. That is just exactly what this committee 
is trying to find out. Dr. Singer— 

“Mr. Singer. Yes. 

“Mr. Velde (continuing). And if you would answer 
these questions, it would help us a lot in determining how 
the Communist Party operated and how they vrere able to 
infiltrate almost every phase of our American life. 

“Mr. Singer. I describe that according to my feelings, 
and I am prepared to continue, sir, even on opinions, on 
various things; but I just feel— 

“Mr. Velde. We are not too much interested in opinions. 
We are interested in facts. 


“Mr. Singer. I feel, sir— 

“Mr. Velde. The questions asked you— 

“Mr. Singer. I feel— 

“Mr. Velde (continuing). By Counsel are questions of 
fact. 

“Mr. Singer. Well, sir, I just feel I could not possibly 
work in my laboratory again. It’s not that I’m hiding 
something. It’s—^it’s like the end of a rope, in many ways. 
It’s a basic feeling, sir, and I just cannot— 

“Mr. Clardy. May I suggest— 

185 “Mr. Singer (continuing). Change my position. 


“Mr. Clardy (continuing). Since vo u have directed 
mtness to answer the questions it would probably be 
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him either singly or collectively as to whether or not those 
meg^err^att^decTahy smgTe i^eetin^^^ Tn other wordV I 
th ^ they should be repeated now that the_direction_of the 
Chair has been given so this record may be dear, 

‘‘Mr. Velde. Well, I think the record is clear enough 
with reference to his refusal to answer relative to those 
people he knew. 

“Mr. Clardy. Maybe we could get at it this way: Wit¬ 
ness, do I understand your refusal to answer to be that 
you would refuse to respond to any question dealing with 
the identification of any of those who have been named as 
members of the group or meetings that you attended? 

“You are just making a blanket denial and refusal to 
answer any questions along that line? 

“Mr. Singer. Yes; on the grounds which I have stated, 
sir. 

“Mr. Clardy. Yes; I understand what you have stated, 
but your refusal is a blanket refusal? 

“Mr. Singer. Yes; I— 

186 “Mr. Clardy. Well, that will shorten it up a little 
bit. 

“I think you are ill-advised, especially in view^ of what 
happened at the Rumanian Embassy yesterday, sir, and I 
think you should reconsider your position and assist this 
committee in exposing to the light of day every bit of in¬ 
formation that you have. 

“That is all I have, Mr. Counsel. 

“Mr. Walter. Well, may I remind the witness of this: 
We are not interested in the names of the people as such. 
We are interested in learning about the ramifications of this 
conspiracy so that we might be in a position to recommend 
to the Congress of the United States remedial legislation. 

“Mr. Singer. Yes. 

“Mr. Walter. The fact that names enter into this is 
purely incidental. 

“Mr. Singer. Well, sir, that^s in part a feeling of mine, 
and I answered along those lines, sir, and I am prepared 
to go on— 
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“Mr. Walter. No, but you— 

“Mr. Singer. About myself, sir. 

“Mr. Walter (continuing). You see, in light of what I 
say what you are actually doing is impeding this com- 

187 mittee in its attempts to devise the kind of legislation 
that will afford some degree of security and protec¬ 
tion to the United States. 

“We don’t care who these people were as individuals. 
We want to know what they did, and where they are now. 
“Mr. Doyle. May I add this suggestion— 

“Mr. Velde. Mr. Doyle. 

“Mr. Doyle (continuing). In view of that very approp¬ 
riate observation by Mr. Walter: Under Public Law 601 
we are assigned to make a study of the extent—of the ex¬ 
tent—of subversive activities. 

“Now, calling that language to your attention, I feel it 
would make it clear to you as a distinguished educator that 
this is one additional reason why we are anxious to find, and 
we are duty-bound to find under the law, the number of 
people in these groups and how they functioned, what they 
did, as members of the Communist Party, or as Communists 
who were not members of the Communist Party; and I am 
sure we are all trying to make that perfectly clear to you— 
“Mr. Singer. Yes. 

“Mr. Doyle (continuing). Not to have you do something 
which your conscience wouldn’t in honor allow you to do, 
but to try to get your help, sir— 

‘ ‘ Mr. Singer. Yes; I would like— 

“Mr. Doyle (continuing). In our study. 

188 “Mr. Singer. I would like to tell you about my- 
' self, my impressions, my understanding, as I did 

yesterday, and continue on that line, sir; but I just— 

“Mr. Doyle. May I ask just this one more question, 
Mr. Chairman, because I wasn’t here yesterday in com¬ 
mittee meeting and didn’t have the benefit of hearing the 
testimony yesterday; Do I understand the situation cor- 
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rectly that you, on yesterday, and again today, state frankly I 

that you are a Communist? j 

“Mr. Singer. Were. 

“Mr. Doyle. That you were a Communist? 

“Mr. Singer. Yes. j 

“Mr. Doyle. But you didn’t state yesterday or today I 

whether or not you were a member of the Communist Party. I 

Is there a difference in your position? 

“Mr. Clardy. Mr. Doyle, may I suggest something be¬ 
fore the witness answers ? 

“Mr. Velde. Not— | 

“Mr. Clardy. The record is pretty clear, Mr. Crairman. j 

“Mr. Velde. Just a minute. 

“(At this point the committee members and Mr. Kunzig 
conferred.) 

“Mr. Doyle. Mr. Chairman, I understand that this | 

line of questioning which I started was gone through j 

189 yesterday. The House was in session; I was there. 

“Mr. Clardy. I could have told you that a long time 
ago. I 

“Mr. Doyle. The House of Representatives meets at 
11 o’clock this morning instead of 12. So, I will with¬ 
draw my question. 

“Mr. Kunzig. May I continue, sir? 

“Mr. Velde. Proceed. 

“Mr. Kunzig. Now”, Dr. Singer, you testified yester¬ 
day at these meetings there were only 7 or 8 people, max¬ 
imum, and in the total group over a period of meetings 
there weren’t more than about 14 or 15 people. 

“Mr. Singer. Yes; I hazard— 

“Mr. Kunzig. That is correct; is it not? 

“Mr. Singer (continuing). A guess, sir. 

“Mr. Kunzig. That is relatively correct? 

“Mr. Singer. Yes. 

“Mr. Kunzig. Therefor, it would not be difficult for 
you, with such a small number of people, to recollect their 
names if you wanted to give them here today; w^ould it? 





“Mr. Singer. Well, I tliink in part, yes; it would, be¬ 
cause people, like myself, came and went. Those were 

190 the "war years. Scientists—they’d come come as in¬ 
structors, something of that sort, then leave the 

university and go to another place— 

“Mr. Kunzig. But the sum total of names— 

“Mr Singer (continuing). And we didn’t worry about 
those, except those we knew. 

“Mr. Kunzig. But the sum total of names never ex¬ 
ceeded more than 14 or 15 people that were in this Com¬ 
munist group, is that correct? 

“Mr. Singer. I do not think so. 

“Mr. Kunzig. You do not think it exceeded more than 
14 or 15? 

“Mr. Singer. I hazard a guess on it. That is my im¬ 
pression— 

“Mr. Clardy. May I ask you a question, Mr. Chairman? 
“Mr. Singer (continuing). As I look back on it. 

‘ ‘ Mr. Velde. Mr. Clardy. 

“Mr. Clardy. When we adjourned yesterday—as you 
know, I went into this in considerable length—^you had 
had the suggestion put to you that the committee did want 
you to tell us whether any of these people had attended 
the meeting. Now, during the interval since we adjourned 
yesterday morning and this morning have you checked up 
on any information in writing or otherwise that 

191 'you may have to refresh your recollection as to 
I whether these people did or ^d not attend meetings? 

“Mr. Singer. I checked up in the interim on my feel¬ 
ing, basic feeling, sir, about the questions that you asked 
me; and that’s what I think I devoted most of my time. 
The rest of the time I tried to rest. 

“Mr. Clardy. Well, there isn’t any doubt about the 
fact if you were willing to answer you could tell us, clear¬ 
ly and distinctly, whether any one or all of these people at¬ 
tended any of the meetings? That is a fact as of this time, 
isn’t it? 


“(At this point Mr. Singer conferred with Mr. Pollitt) 

“Mr. Singer. Yes. 

“Mr. Clardy. Thank you. 

“Mr. Kunzig. Were these other people w’ho attended 
these meetings professors or on the teaching staif of either 
Harvard or MIT? 

“Mr. Singer. As I recollect, these people, sir, they were 
professionals, like myself, associated with the universities. 

“Mr. Kunzig. In the teaching capacity? 

“Mr. Singer. In some capacity wdth the university. 

“Mr. Kunzig. Harvard and MIT? 

“Mr. Singer. Harvard and MIT. 

192 “Mr. Kunzig. Now, in addition to the names that 
I have already asked you about this morning, were 
there any other names of any other people whom you re¬ 
collect who attended these Communist meetings with you?’* 

MB. HITZ: That is Count 21. 

THE WITNESS (reading): 

“Mr. Singer. I decline, sir, on the grounds— 

“Mr. Kunzig. Did you ever w’ork on a Government pro¬ 
ject? 

“Mr. Singer. Well, I was at the medical school and em¬ 
ployed by the medical school. 

“Mr. Kunzig. What year was that? 

“Mr. Singer. That was—^I was at the medical school 
for a long period. 

“Mr. Kunzig. Yes. 

“Mr. Singer. As I pointed out to you from *42 untli ’51, 
and during the war years I w^orked part time in my research 
on a project on blood, on blood plasma, and the fractionation 
of blood plasma at Harvard Medical School, and as I un¬ 
derstand it part of my salary, approximately half, wras paid 
by w^ay of that project, and I w’as— 

* ‘ Mr. Kunzig. From the Federal Government ? 

“Mr. Singer. Office of Scientific Research and Devel¬ 
opment— 
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193 “Mr. Kunzig. Paid— 

' “Mr. Singer (continuing). From which I received 
a citation for my work. So, I presume the pay came from 
that—either that or other funds which supported the de¬ 
partment. I didn^t go into that. 

“Mr. Kunzig. Government funds! 

“Mr. Singer. Either Government funds or perhaps 
Eockefeller funds supported that blood-plasma project. 

“I had a specific job to perform. 

“Mr. Kunzig. Would you know whether that job was 
classified or unclassified! 

“Mr. Singer. That project was classified, and some of 
the research which I did in relation to it was released dur¬ 
ing the time of the war, and indeed, I published it, with 
permission, in a paper which came out in 1945 in the 
Journal of Neurosurgery. 

“Mr. Kunzig. Now, Dr. Singer, since this is during the 
war years, going back to your testimony yesterday, that 
meant that you worked on this classified at a time when 
you considered yourself a Communist! 

“Mr. Singer. Yes, sir. 

“Through this period there were very loose associations 
during the war but— 

' ‘ ‘ Mr. Kunzig. Were you ever asked by the college 

194 as to whether you were a Communist! 

“Mr. Singer. No. 

“Mr. Kunzig (continuing). Prior to working on this 
classified work! 

“Mr. Singer. No. 

“Mr. Kunzig. Were you ever asked by any Federal 
authorities or investigators as to whether you were a Com¬ 
munist— 

“Mr. Singer. No. 

“Mr. Kunzig (continuing). Prior to working on this 
classified work! 

“Mr. Singer. No; I have no recollection of that. I 
feel fairly certain not. 


‘‘Mr. Kunzig. Do you know whether you were ever 
cleared to work for classified work? 

“Mr. Singer. I must have been cleared to work for 
classified work. I presume thats the nature of the classi¬ 
fied work. 

“Mr. Kunzig. But nobody ever asked you any ques¬ 
tions? 

“Mr. Singer. The only thing I remember in connection 
with that was a form whose character I don’t recollect 
that I signed. 

“Mr. Kunzig. Did you state on that form that you 
signed that you were a Communist? 

195 “Mr. Singer. No; I did not. 

“Mr. Kunzig. Do you recall whether you were 
asked whether you were a Communist? 

“Mr. Singer. I do not think I was asked that at any 
time. 

“Mr. Kunzig. Were you required to take any oath 
as to whether you were a Communist? 

“Mr. Singer. No. 

“Mr. Kunzig. Professor Singer, will you tell this com¬ 
mittee briefly your viewpoint on whether a Communist 
today is qualified to teach school or in the colleges of this 
nation— 

“Mr. Singer. From my— 

“Mr. Kunzig (continuing). From your experience? 

“Mr. Singer. Based on— 

“Mr. Kunzig. Your own personal experience. 

“Mr. Singer. And my associations? 

“Mr. Kunzig. Your associations with Communists. 

“Mr. Singer. I feel honestly—think anyone who is— 
irrespective of his political opinions, if he is a good teacher 
and a good scholar and performs his duty, should be per¬ 
mitted to teach. 

“Mr. Clardy. You mean an active Communist today 
should be permitted to teach today? 
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^‘Mr. Singer. I feel that if he is a good teacher 

196 and a good scholar and doesn’t use his lecture plat¬ 
form to further his political views—that is the only 

way I could judge him, sir. 

‘‘Mr. Clardy. Despite the fact that the Communists 
have no freedom, no academic freedom, in their thinking, 
you still would say that? 

“Mr. Singer. Sir, I’m going back into my feelings. 

“Mr. Clardy. No, not going back into your experience— 

“Mr. Singer. Well, I am looking at myself— 

“Mr. Clardy (continuing). Since we know today— 

“Mr. Singer (continuing). Because that’s the only per¬ 
son really that I know best, is myself, and I cannot see a 
disparity in that reasoning. 

“Mr. Clardy. Do you not recognize the fact that today 
any active member of the Communist Party does not have 
freedom of thought? 

“Mr. Singer. I understand that, sir. 

“Mr. Clardy. All right. Assuming that is the fact and 
forgetting your own past experience— 

“Mr. Singer. If a person— 

“Mr. Clardy. Excuse me just a minute. 

“Mr. Singer. Yes. 

“Mr. Clardy. Would you not agree, based on that, that 
a Communist is not worthy to teach your youth 

197 today? 

“Mr. Singer. You see, those I knew I feel were 
not unworthy to teach; but if they slavishly followed a 
policy, if they are bound in discipline, rigidly, to a policy 
and devote their lives to a policy, they could not possibly 
be a good teacher. 

“Mr. Clardy. Well, if he is an active Conununist— 
and I use the word ‘active’—^then he would be bound to 
the party line and should be disqualified, should he not? 

“Mr. Singer. If he undertakes this slavishness. I 
do not, myself, believe that the mass of Conomiunists to¬ 
day even would follow this. This is not speaking about 
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the leaders, but I think if people sort of take a peek and 
look around, and if disinterested, disabused, what have 
you, leaving— 

“Mr. Clardy. You would trust a Communist, then, to 
teach our youth today and trust to chance that he wouldn’t 
slavishly follow the Communist Party line! Is that your 
attitude! 

“Mr. Singer. I would trust a person who performs 
his duties, his jobs, in adequate fashion. If he is going to 
teach, for example, like I do, anatomy, and he does a good 
job and teaches anatomy, accurately, if he doesn’t 

198 use his lecture podium as a platform for his politi¬ 
cal views, if he doesn’t try, after school, to impose his 

Philosophy in any shape or manner on his colleagues, or 
on his students, I do not see why—^why not—^why he 
shouldn’t teach. 

“Mr. Clardy. You would risk that, then! 

“Mr. Singer. I think our country can risk that, be¬ 
cause I feel that the basic freedoms in our country have 
protected really our country, and I think when things are 
more—the more hope and freedom is allowed for this, that 
we have nothing really to fear. It’s no major movement, 
and never has gotten roots in our country, and I think it 
never will obtain roots in our country as long as our coun¬ 
try is the greatest country' as it has been, and strong and 
a free country. 

“Mr. Kunzig. But it got you for a period of 5 years; 
is that correct! 

“Mr. Singer. It got me for a period longer, but not— 
“Kunzig; How long. 

“Mr. Singer (continuing). Inthesense—” 

It is difficult to read. That is a misprint, I guess. 

“In thesen se that you say—” 

MR. HITZ: It is: In the sense. 

THE WITNESS: Oh, I am sorry. 

199 “In the sence that you say it got me, sir. I never 
followed anything slavishly. I considered myself a 

Marxian, studied his philosophy. I was interested in it. 
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I supported it. I identified myself wdth it, as I spoke to 
you freely yesterday. 

^‘Mr. Kunzig. And you were interested, as you also 
testified, in making it work practically, in addition to just 
studying? 

‘‘Mr. Singer. In what way, sir. 

“Mr. Kunzig. Well, you testified it wasn^t just study¬ 
ing, but it was practical— 

“Mr. Singer. Try to apply it. 

“Mr. Kunzig. Yes. 

“Mr. Singer. Try to apply a philosophy. When you 
take a' system of philosophy, you try to see how does it 
work in relation to things. Certain other things intrigue 
you at the moment. At a later time they do not intrigue 
you. Some of these things pass you by and you forget 
about them. You may be disinterested. 

“Mr. Kunzig. Now, you know today the Communist 
Party is an organization, a conspiracy, to overthrow this 
Government, donT you? 

“Mr. Singer. Yes; I know— 

“Mr. Kunzig. Do you know that today? 

“Mr. Singer. Yes; I know about the Smith Act, 
200 and— 

“Mr. Kunzig. Now, at the time that you were con¬ 
nected with this group you testified yesterday that you 
paid money to support this group, did you not? 

“Mr. Singer. Yes, I did. 

“Mr. Kunzig. You contributed? 

“(At this point Mr. Singer conferred with Mr. Pollitt.) 

“Mr. Singer. I contributed money. I don’t remember 
paying the dues as such. 

“Mr. Kunzig. But you contributed money? 

“Mr. Singer.I contributed money. 

“(At this point Mr. Singer conferred with Mr. Pollitt.) 

“Mr. Singer. I contributed money. I contributed on 
the basis of drives, sir, for example, to support the Worker, 
which was always in— 

“Mr. Kunzig. The Daily Worker, you mean? 
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‘‘Mr. Singer. The Daily Worker— 

“Mr. Knnzig. Yes. 

“Mr. Singer. Or the Sunday Worker, which was chron¬ 
ically in arrears. I supported that, feeling strongly to¬ 
ward supporting it, sir. 

“Mr. Kunzig. And this was in a period in which the 
Smith Act was in effect, isn’t that correct! 

“Mr. Singer. Well— 

“Mr. Kunzig. Well, it was. 

201 “Mr. Singer. I mean— 

“Mr. Kunzig. Did you know the Smith Act was 
in effect! 

“Mr. Singer. When was the Smith Act— 

“(At this point Mr. Singer conferred with Mr. PoUitt.) 

“Mr. Kunzig. 1940. 

“Mr. Singer. 1940. 

“What I knew, sir, is that we were going in the same di¬ 
rection, and we were all in the same war together, and that’s 
why my interest fell at that— 

“Mr. Kunzig. We weren’t in the same war in 1940 when 
you began in connection with this Communist group. At 
that time Russia was allied with Germany, whom we were 
almost ready to fight. 

“Mr. Singer. Yes, sir. 

“Mr. Kunzig. Did that matter to you at that time! 

“Mr. Singer. I told you about my feelings that I was 
sure—I was certain—here in the United States we were 
arming for that eventuality; we were afraid of attack by 
Germany ourselves. 

“Mr. Kunzig. What about Russia’s attack on Finland, 
which occurred about that same period of time! Did that 
concern you! 

“Mr. Singer. Yes; that concerned me. 

202 “Mr. Kunzig. That did! 

“Mr. Singer. Yes. 

“Mr. Kunzig. But you still remained a member of the 
Communist group and stayed active! 
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‘‘Mr! Singer. Could you tell me the dates on that, sirf 

“Mr. Kunzig. I believe it was just prior to your time 
of joining the group and stayed a member of it in spite of 
the Finnish war. 

“Mrl Singer. I felt then—haven’t thought about these 
things for years—I must have felt, in trying to analyze my 
feelings about this, in many of these situations, it’s the 
major powers that determine the w’hole world situation 
and the small powers are sort of swamped out; but I don’t 
recollect clearly on that, sir. 

“Mr. Velde. Now”, you say. Dr. Singer, that you con¬ 
tributed to the Communist Party and its various organiz¬ 
ations, such as the New York Daily Worker. Could you 
tell us how much you contributed? 

“Mr. Singer. Well, sir, I could not contribute very much 
because, first of all, I w’as a student at the time, and then 
I was a young instructor. My salary was extremely low, 
and whatever I may have contributed might have 
203 been in—a 50 cents or a dollar, or something of that 

sort. It couldn’t possibly have been anything more. 

“Mr. Velde. Well, could you give us any estimate of the 
amount that you contributed to what you considered to be 
Communist causes? 

“Mr. Singer. Well, you mean a total estimate? 

“Mr. Velde. Yes. 

“Mr. Singer. I couldn’t possibly. 

“How could one do it? 

“It doesn’t matter. After all, the limitation was my sal¬ 
ary, and the drives for these things were irksome in that 
sense' and I just couldn’t possibly have contributed very 
much—^but a dollar here, or 50 cents there, on occasion. 

“Mr. Velde. Well, would you say it would be as much as 
$ 100 ? 

“Mr. Singer. Perhaps over the years. 

“Mr. Clardy. You contributed as much as you could, 
considering the nature of your financial status, I take it? 

‘ ‘ Mr. Singer. Yes; and my interest. 

“Mr. Walter. I would like to ask a question. 
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^‘Doctor, in response to a question by counsel, ^Do you 
know communism is a conspiracy to overthrow the Govern¬ 
ment of the United States?’ you said, ‘I know 

204 about the Smith Act ’ 

**Am I to understand from that that you believe 
this is a conspiracy only because the Congress of the United 
States had said that it is a conspiracy to overthrow the 
Government? 

*‘Mr. Singer. Look, sir, I’m certainly not a legal ex¬ 
pert and I haven’t— 

“Mr. Walter. Don’t you know that as a fact? 

“Mr. Singer. Just what I read, you see, is my under 
standing. It’s been judged as such. I’ve disassociated 
myself from it completely for these reasons and for the 
reasons which I stated yesterday. 

“Mr. Walter. But I am not interested in that at all. 
“Mr. Singer. Yes. 

“Mr. Walter. I want to know whether, as a fact, you 
believe that communism is a conspiracy to overthrow the 
Government. 

“Mr. Singer. That’s what they’ve jailed the leaders 
on; yes. 

“Mr. Walter. Don’t you agree that is what it is? 

“Mr. Singer. That in the long-range vie\vT)oint, yes; but 
I, in myself, projecting myself back, and my feelings, we 
did not conspire. We did not do anything subver- 

205 sive, or anything of that sort. Maybe people would 
call us foolish for even reading the literature on the 

thing, but I can’t even feel remorse on that level in looking 
back. It was— 

“Mr. Walter. Yes; I understand that, but what I am 
interested in is the present, not your immature conclusions 
as a student. Do you believe that now communism is a 
conspiracy to overthrow the Government? 

“Mr. Singer. I don’t know. 

“Mr. Clardy. What is your answer? 

“Mr. Singer. I accept that, sir. 
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“Mr. Walter. And not because of the Smith Act, but 
you believe as a matter of fact it is a conspiracy? 

“Mr. Singer. It is this great international situation 
which— 

“ Mr. Velde. Are you through ? 

“Mr. Walter. Yes. 

“Thank you. 

“Mr. Kunzig. I have no further questions. 

“Mr. Velde. Well, in view of that, wouldn’t your con¬ 
science allow you, in view of the last statement you made, 
admitting your feeling that the Communist Party was a 
conspiracy to overthrow this form of government, to ans¬ 
wer the questions put to you by counsel and members of this 
committee? 

“Mr. Singer. Sir— 

206 “Mr. Velde. In order that we might find some 
'effective way of combating and fighting this con¬ 
spiracy— 

“Mr. Singer. I’m telling you— 

“Mr. Velde (continuing). Wouldn’t your conscience de¬ 
mands that anyone I know of who is subversive or has 
been ^ subversive should be reported, and I state that 
frankly. That’s my full feeling. There is no reservation 
on it. 

“But this was not subversion. I participated in this, 
sir. I analyzed it. It just wasn’t. It wasn’t a conspir¬ 
acy. We didn’t follow slavishly this type of doctrine. 
We were interested. Perhaps you could call it a scholarly 
interest or not on this. It was an attraction. Perhaps 
it was a need on our part. 

“Mr. Clardy. Mr. Chairman— 

“Mr. Velde. Well, Mr. Witness, I agree with you, as 
I have said before, that you probably felt that way; but I 
am satisfied, too, that the Government of the United States 
has, through its courts and through its committees of Con¬ 
gress— 

“Mr. Singer. Yes. 
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‘‘Mr. Velde (continuing). And through its legislative 
bodies, has determined that it has been a conspiracy in the 
past. 

“Now, in view of that determination by your own 

207 Government— 

“Mr. Singer. My feelings— 

“(At this point Mr. Singer conferred with Mr. Pollitt.) 
“Mr. Velde (continuing). Will you not answer the 
questions so that we might be able to ascertain facts, more 
facts, about this conspiracy in order that we might recom¬ 
mend— 

“Mr. Singer. In my feelings— 

“Mr. Velde (continuing). Letislation to combat it? 
“Mr. Singer. In my feelings, sir, my feelings have par¬ 
alleled the Government’s. I have disassociated myself 
completely from this. I do not associate myself with the 
concepts of this at all. The nature of the times has de¬ 
manded that from me, and I have responded to that— 

“Mr. Velde. Well, Mr. Witness— 

‘ ‘ Mr. Singer (continuing). But I cannot change. 

“Mr. Velde (continuing). I realize you don’t think at 
the present time it has been a conspiracy— 

“Mr. Singer. Yes. 

“Mr. Velde (continuing). But in view of the fact your 
own Government has determined it to be not only a con¬ 
spiracy at the present time, but it has been a con- 

208 spiracy for a good long while, don’t you feel you owe 
it to your Government to tell us about the things 

you were engaged in— 

“Mr. Singer. I am. 

“Mr. Velde (continuing). And the people engaged in 
it with you? 

“Mr. Singer. I am telling you about the things I was 
engaged in—^was engaged in, sir—^and my opinions and 
views on it, and I am telling you there was no subversion. 
It was not. Otherwise, I would— 



92 A 


“Mr. Velde. Was Wendell H. Furry engaged in those 
activities with you? 

“Mr. Singer. Sir, I have already answered.’’ 

MB. HITZ: That is Count 22; I am sorry. 

THE WITNESS (reading): 

“Mr. Velde. No. 

“Mr. Clardy. You’ve declined to ansvrer. 

“Mr. Velde. No; you declined to answ’er. 

“Mr. Singer. Yes; I declined to answer. 

“Mr. Velde. Let’s get this straight. 

“Mr. Singer. I mean I am repeating my— 

“Mr. Velde. I w’ant to ask you again: Was Wendell 
Furry engaged in these activities that you have told us 
about along with you? 

“Mr. Singer. Sir, I decline to answer that on the 
grounds which I have stated. 

209 “Mr. Clardy. May I make a statement? 

“Mr. Velde. Mr. Clardy. 

“Mr. Clardy. Witness, I can’t let you leave the stand 
without telling you this, as one individual member: You 
have placed your judgment above that of your Government 
and your Congress in deciding yourself whether or not the 
Communist movement is a conspiracy and all those who 
take part in it are engaged in that conspiracy; and, so, I 
must tell you, as one Member, that I think you are in con¬ 
tempt of your Congress and of this committee, and I shall 
do w’hat I can wdthin my power to see that you are cited 
for that contempt. 

“Mr. Velde. Mr. Walter. 

“(At this point Mr. Singer conferred with Mr. PoUitt.) 

“Mr. Singer. We were autonomous. 

“Mr. Clardy. I didn’t ask you a question, sir. 

“Mr. Singer. We were— 

“Mr. Clardy. I made a statement so you would be ap¬ 
prised of my attitude toward you as a result of your at¬ 
titude toward the Congress. 

“Mr. Doyle. May I ask a couple of questions? 
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^‘Mr. Velde. Mr. Doyle. 

‘‘Mr. Doyle. Because I was busy on other official mat¬ 
ters yesterday, I wasn’t here to hear your testimony 

210 and perhaps this question was asked and answered 
yesterday: When did you stop meeting with this 

group, or about when did you stop meeting with this group, 
with which you identified yourself? 

“Mr. Singer. Attending meetings of this sort, sir? 
“Mr. Doyle. Yes. 

“Mr. Singer. Well, as I explained yesterday, from— 
during the post war years my interests dwindled in this 
group for the reasons I stated. 

“Mr. Doyle. May I interrupt? 

“Mr. Singer. Yes. 

“Mr. Doyle. Don’t repeat the explanation of yesterday. 
“Mr. Singer. Yes. 

“Mr. Doyle. Just say about what year did you stop 
meeting. 

“Mr. Singer. I do not think I attended, in my recol¬ 
lection, any meetings of this nature after 1948 or 1949. 

“Mr. Doyle. Now, I will not ask you at this time at all 
for the names of the people that met with you, because you 
have been asked that several times in several ways, but 
when did the group stop meeting, if you know, if thev ever 
did? 

“Mr. Singer. Well, I do not—I do not know. 

211 “Mr. Doyle. Well, approximately. 

“Mr. Singer. Sir, if they ever did—^you see, I 
disassociated myself from those meetings. 

“Mr. Doyle. Well— 

“Mr. Singer. I wasn’t— 

“Mr. Doyle (continuing). Weren’t you there? 

“Mr. Singer. I wasn’t bound to attend these meetings. 
I wasn’t under any discipline. 

“Mr. Doyle. About how many were in the group to 
which you refer as having been members when you stop¬ 
ped meeting with it? 
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“Mr. Singer. Well— 

“Mr. Doyle. About how many? 

“Mr. Singer. I don^t—I don’t think, sir, there were 
many in that group—^perhaps 4 or 5, or— 

“Mr. Doyle. And w’ere there ever more than 4 or 5 in 
it during the time you met with it? 

“Mr. Singer. Well, I answered that question. 

“Mr. Doyle. Well, just— 

“Mr. Singer. I answered that. 

“Mr. Doyle. Just. 

“Mr. Singer. Yes. 

“Mr. Doyle. About how many more? 

“Mr. Singer. There were more, sir. 

“Mr. Doyle. About how many more? 

212 “Mr. Singer. I would say perhaps, on the aver¬ 
age, 6 or 7 or 8 at one time. 

“Mr. Doyle. And about how many different persons, to 
your knowledge, in connection with the teaching or employ¬ 
ment of the university were in it? About how many dif¬ 
ferent persons, to your personal knowledge? 

“Mr. Singer. I hazard a guess on that, sir, which I re¬ 
peated before, that I would think about 13 or so. 

“Mr. Doyle. All right. Thank you. 

“Mr. Kunzig. I have nothing further, Mr. Chairman. 
“Mr. Yelde. Is there any reason why this witness should 
be continued under subpena further, Mr. Counsel? 

“Mr. Kunzig. I don’t know of any reason, sir. 

“Mr. Velde. If not, the witness is excused.” 

• • • • 

213 ' MR. HITZ: Government 10 for identification. 

Your Honor, is the annual report of this committee 

for 1953. It was issue February 6, 1954. 

• • • • 

MR. SACHS: I wonder if Mr. Hitz could explain a 
little bit more about the purpose. 

THE COURT: Yes. 
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MR. HITZ: It has to do with, it is cumulative evidence 
on the question of pertinency of the particular inquiry in 
the field of education. It will indicate that the committee 
did consider as pertinent to their legislative function the 
inquiry that they made into education by showing the 
recommendations that were taken at the end of the 
214 year on what they heard during the year and heard 
in other years previously. 

216 • • * • 

THE COURT: The defendant raised no question of 
pertinency at the time of this inquiry, did he? 

MR. SACHS: Let me check my thinking with Mr. Pol- 
litt on that. I want to be sure I answer that accurately. 

I think it may be a little more expeditious if Mr. Pollitt 
answers that question, if that is all right with Your Honor. 

THE COURT: Yes. 

MR. POLLITT: Your Honor, the defendant did not 
raise the question of pertinency at the hearing. 

• • • • 

220A MR. HITZ: Your Honor, as a preliminary to 
referring to any particular extracts in the report, 
I would like a little more in detail to state the purpose of 
this testimony. I think it will be helpful to the Court, to 
counsel, and to the w’ritten record. 

The purpose of the evidence in a general way is to 
establish that there was in fact a legislative purpose, in¬ 
sofar as this shows it, in the inquiry that was made. 

• • • • 

220C Now, in 1950 in the Internal Security Act of 1950, 

• • • • 

Without going further into that particular statute, 

which is not pertinent in and of itself here, it will show 
that in 1949 this committee was concerned with the pres¬ 
ence of subversives in the defense facilities, that in 1950 
there was an enactment to provide for certain safeguards, 
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and here in 1953 the committee is going back over some 
of its recent past history to say that this is what we have 
done in the legislative field because we have been attacked 
so strenuously by witnesses and certain organizations that 
we are not in the legislative field at all, that we are in 
the exposure and blacklisting field. 

• • • • 

220D , Now, the Court may wonder what has this investi¬ 
gation of subversive activities got to do with defense 
facilities. It so happens that with this enactment of 1950 
giving these duties to the Secretary of Defense with re¬ 
spect to attempting to watchdog the security of defense 
plants defines defense facilities in such a way that it in¬ 
cludes laboratories of the sort that this particular defend¬ 
ant was working in. 

• • • • 

220E Mr. Singer stated that he worked in a laboratory at 
Harvard where he understood that approximately 
half of the funds came from a Government agency. 
220F ^ So that if we draw all these things together, we 
'will see that the committee was interested in the 
subject, that they were interested in the field of education, 
they were interested in this particular individual, and that 
it all ultimately happens to have culminated in a statute 
which had to do with this very, very subject. 

• • • • 

220G Mav I continue, Your Honor? 

THE COUBT: Yes. 

MB. HITZ: I have now found the reference to the 
broad definition of defense facility, which includes that of 
a laboratory, and it is contained in this report on page 
143, at approximately the middle of that page, and this 
report states: 

‘^Paragraph 5 of Section 3, referred to above, reads 
as follows: 
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“5. The term Communist organization means 
220H a Communist action organization or a Commu¬ 
nist front organization. 

“Paragraph 7 of Section 3 referred to above reads 
as follows: 

“7. The term facility means any plant, factory, or 
other manufacturing producing or service establish¬ 
ment, airport, airport facility, vessel, pier, waterfront 
facility, mine, railroad, public utility, laboratory, sta¬ 
tion,” and so forth. 

* • • • 

The particular reference on page 141 that I would like 
to offer in evidence in this report is that portion which 
begins in italics: 

“Immunity for witnesses appearing before congres¬ 
sional, executive or judicial hearings. 

• • • • 

221 The Government states that that is a clear indi- 

222 cation that persons who have come before the com¬ 
mittee, as did Mr. Singer, and claimed privilege 

had an effect upon the judgment of the committee in 
determining the wisdom and the necessity of an immunity 
statute. 

* * • • 

The next action that I would care to refer the Court to 
in connection with showing legislative action bearing upon 
the subject of this testimony and the matter under inquiry 
is to be found on page 154 of the report, which is part of 
37, and it is entitled Encouragement of Qualified Inform¬ 
ants Against Communist Movement. 

• • • • 

223 That is submitted as a matter that had been under 
consideration by this committee before this witness 

testified, and that by reason of the purpose of the recom¬ 
mendation would be influenced by the persons who claimed 
privilege, when they claimed it, at what times they claimed 
it in their testimony, and the numbers of such persons. 
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The next reference in this report I would like to call 
to the Courtis attention and offer in evidence is to be 
found on page 144. It is entitled, “Federal Aid to Edu¬ 
cational Institutions.” 

• • • • 

In that year there was a recommendation made to Con¬ 
gress by this committee: 

“Withhold all Federal financial support from any 
educational institution which permits members 
224 of its faculty to advocate communism, fascism, 

' or naziism as a substitute for our form of Gov¬ 

ernment to the student body of these educational in¬ 
stitutions, January 3, 1941. 

“Action. Section 228 of the Veterans Readjustment 
Assistance Act of 1952, 66 Stat. 667, prohibits the 
payment of an education and training allowance to 
any eligible veteran who enrolls for any course in an 
educational institution which is listed by the Attorney 
General as totalitarian, fascist, communist, or subver¬ 
sive. For text of this section, see Appendix, page 181.” 

Now, the next reference which I would like to offer in 
evidence here * * * is entitled, at page 148, Restriction 
of Tax Exemption Privileges of Communist Educational 
and Charitable Organizations. 

This is the recommendation: Legislation should 
225 be enacted to restrict the benefits of certain tax- 
exemption privileges now extended to a number of 
Communist fronts posing as educational, charitable, and 
relief organizations, January 2,1947. 

' “Action. Section 11 (b) of the Internal Security 
Act of 1950, 64 Stat. 997, denies income tax exemption 
under Section 101 of the Internal Revenue Code to 
Communist organizations required to register under 
Section 7 of the Internal Security Act. For text of 
these actions, see Appendix, pages 162 and 186.” 

I might say, of course, that we don’t contend it has 
been demonstrated that MIT or Harvard was then or is 
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now such an organization to be covered by the Act, but 
we are referring to the problem in the recommendation 
that the committee had in mind in 1947 and continued to 
have in mind. 

• • • • 

230 BY MR. HITZ: 

Q Was there any rule in effect in the committee 
in the year 1953 in the month of May, 1953, that dealt 
with the subject of whether or not the committee had to 
make known to a particular witness, without his request 
for it, the purpose of the investigation to which he was 
called as a witness? Was there any such rule? 

Would you answer there was, or not, or I don’t know? 
A To make known the purpose in advance of the— 

Q The purpose to the committee, without his request¬ 
ing for that information? A No, there was no such 
rule at that specific time. 

Q Subsequently did such a rule become enacted by the 
committee? A I believe the correct date was July 5, 
1953, when the committee promulgated rules, which were 
the first written, published rules of any congressional 
committee, actually, in the history of the Congress since 
its very inception. 

MR. HITZ: I have no further questions of Mr. Kun- 
zig. Tour Honor. 

• • • • 

MR. SACHS: May it please Tour Honor, at this point 
we would like to renew our motion with respect to 

231 the subpoenaed documents on those grounds that 
we have already advanced, and in addition we want 

to emphasize at this time the fact that we need those 
documents to cross examine Mr. Kunzig with. 

I would just like to add to what I said yesterday some 
short excerpts from official records, reports of the com¬ 
mittee, which will have some direct bearing on this point 
and which I really should have called to your attention 
yesterday, Your Honor. 
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Starting with the 1953 report that Mr. Hitz has already 
put into evidence— 

• • • • 

That report says: 

“Files and Reference Service. 

“For a number of years this committee has main¬ 
tained a specialized reference service in the field of 
subversive activities insofar as furnishing any infor¬ 
mation that may appear on a given subject in the 
committee’s own public records, fies, and publications. 
This service is available at present only to Members 
of Congress, the representatives of the Executive 
Branch of the Government, and, of course, to 
232 all staff members of this committee, varying 
somewhat according to type and amount of 
material found and the needs of the person seeking 
the information. 

“Due to the confusion that has arisen as to the 
nature of the committee’s files, it should be stated 
that the material from which reports are prepared 
for Members of Congress and other authorized com¬ 
mittees and agencies is compiled from public sources, 
such as newspapers, magazines, authenticated letter¬ 
heads, and other documents available from public 
sources, and could be compiled by personal research 
on the part of any individual. These files are dis¬ 
tinguished from the investigator files, which material 
is not available to anyone except the committee in¬ 
vestigators themselves. 

“It should be noted that no information which is 
voluntarily given by individuals or groups is incor¬ 
porated into these fles unless the source and nature 
of the material has been adequately checked to ensure 
its accuracy and validity.” 

• • • • 

234 “A count has shown that a total of about 
3,800 requests for information on 10,695 indi¬ 
viduals and 2,459 organizations were received and 
answered by this section during the past year. This 
resulted in the furnishing of written reports cover¬ 
ing 7,687 individuals and 882 organizations, and, as 
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comi^red to the 1952 count, represents an increase of 
200 in the total number of requests received, with 
1,195 more individuals and 459 more organization 
names included in the requests. A further compari¬ 
son of figures for the two years has shown 2,338 re¬ 
quests received from and 1,285 written reports sup¬ 
plied to the members of Congress as against 2,400 
requests received and 1,440 written replies to them 
in 1952.” 

• • • • 

235 Now, with that in mind, I want to repeat our 
motion. Our motion view’ed in the light of that 

236 report it seems to us amounts to very little more 
than accepting the committee's invitation to make 

use of its records, and it seems to me in the light of the 
attitude they expressed in their report, their willingness 
to furnish this information to everybody, except to the 
defendant, who is charged with a crime at their complaint, 
comes at least with ill grace. 

THE COURT: Mr. Sachs, I think they have a lot of 
bulletins and things that they give out to anyone that 
requests it, but the ruling is the same. 

• • • • 

237 CROSS EXAMINATION 

BY MR. SACHS: 

• • • • 

240 Q When the defendant, Marcus Singer, appeared 
to testify on the first day, did you have any infor¬ 
mation with which you had prepared yourself for that 
hearing? 

• • • • 

241 A Well, I would have had information, obviously, 
on the testimony that was given by that group from MIT, 
I don’t have the dates exactly in my mind, it was probably 
a day or say before, that Dr. Martin, and the other gentle¬ 
man, Amdur, and Levinson had exposed giving complete 
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information of the whole Communist cell that might be in 
Harvard, so that would have been to my command, yes. 

• • • • 

249 ' Q Let me ask you this question, the same ques¬ 

tion: When you questioned the defendant, did you 
know that before your committee on April 27, 1953, 

250 ' W^illiam T. Martin and Isadore Amdur had identi¬ 

fied Lawrence Argumbau as a member of the Com¬ 
munist Party? A Yes, I probably knew that. 

Q And did you know that Norman Levinson made the 
same identification on April 23, 1953? A I probably 
knew that, yes. 

Q ' • • * did you know that, to make this question brief, 
I want to ask you the same question as to the identifica¬ 
tion of Wendell Furrv as a member of the Communist 

•> 

Party by Robert Gorham Davis on February 25, 1953, by 
Granville Hicks on February 26, 1953, and by William T. 
Martin on April 22, 1953, and by Isadore Amdur on April 
22, 1953? A I probably would have known that. I can^t 
swear to that at that moment, any given moment I knew 
that, but I probably would have known it. 

• • • • 

251 Q With respect to Dirk Struik, the information 
concerning whom appears on the same page, when 

you questioned the defendant, did you know that Dirk 
Struik had been identified as a member of the Communist 
Party by William T. Martin on April 22, 1953, Norman 
Levinson April 23, 1953, Isadore Amdur April 22, 1953, 
and also identified by a former Communist in 1951? A 
I probably vrould have known that, yes. 

• • • • 


BY MR. SACHS: 

Q Now, Mr. Kunzig, going back to page 18, did you 
know when you questioned the defendant that Isadore 
Amdur admitted that he was a member of the Communist 
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Party on April 22, 1953; that Robert Gorham Davis made 
the same admission about himself on February 25, 1953; 
that Norman Levinson made the same admission about 
himself on April 23, 1953; and that William T. Martin 
did the same on April 22, 1953? A Well, now, there 
is separate—there are personal admissions. Some 
252 of those I was present at personally and would 
have known that, yes. Others I might probably 
have known. 

Q At the time you questioned the defendant were you 
aware of the attitude of the committee which was subse¬ 
quently expressed in the following language on page 18: 

“The following individuals provided the committee 
with comprehensive testimony from their actual ex¬ 
perience, the extent and machinations of the Com¬ 
munist conspiracy as directed toward the field of 
education, and for this, the committee extends its 
sincere appreciation”! 

Did you know that to be the attitude of the committee 
when you questioned the defendant? A That is very 
difficult to answer because this was a report put out nine 
months later, and their attitude of extending sincere ap¬ 
preciation was based upon the whole year’s activities, and 
whether they had sincere appreciation in their hearts at 
that specific second, I would not have known. 

• • • • 

255 BY MB. SACHS: 

Q When you questioned the defendant, did you 
know that on May 20, 1953, the Harvard Corporation 
issued a statement in which it was stated that a special 
committee of the Harvard Corporation had interview^ed 
Wendell Furry and that Wendell Furry admitted he had 
joined the Communist Party at Harvard in 1938 

256 and had dropped out of the party during 1947, 
although he continued as late as 1950 to lend his 

name to statements for causes in which the Communist 
Party was interested; 
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That Dr. Furry also admitted participation in activities 
which were secret or deceptive, including an endeavor to 
dominate the local branch of the Teachers’ Union, acting 
as in officer in the American Association of Scientific 
Workers ^vithout disclosing his membership in the Com¬ 
munist iParty, and giving incomplete or false information 
to Government investigating agents? 

Did you know that that which I have just asked you 
all appeared in the hearing before the Jenner Committee 
on May 28, 1953? 

ME. HITZ: Excuse me, don’t answer that: 

I object to that as irrelevant. I don’t think that can 
have any bearing upon the right and the obligation of 
this committee to ask the man that particular question 
under oath. Singer, that is, what he knew about the rela¬ 
tionship of Furry to this alleged Communist cell at Har¬ 
vard. 

• • • • 

258 Did you know Isadora Amdur as a member of 
the Communist Party? 

If Isadora Amdur had admitted it, if other people had 
said it, the committee indicated that it believed them, if 
the committee had other files which established that he 
was a member of the Communist Party, what possible 
legislative purpose was accomplished by insisting that this 
man simply add his word to what had already been said, 
especially when the committee knew that it was a gigantic 
obstacle for him to overcome as far as his conscience was 
concerned. That is exactly the issue in this case. 

MR. HITZ: Tour Honor, Mr. Sachs is assuming. No. 1, 
that Mr. Amdur when he testified before the committee 
in particular when he identified Mr. Singer as a member 
of the Communist Party group was telling the truth. 

259 He also is assuming that the committee felt that 
Mr. Amdur in putting the finger, so to speak, on 

Mr. Singer, was telling the truth. 
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Mr. Sachs also assumes that the committee had to be¬ 
lieve Mr. Amdur was telling the truth. He may or may 
not have been. He did put the finger on Mr. Singer, and 
the committee wanted to find out what Mr. Singer had to 
say about it. Was it true? Did he know any more than 
Amdur did or had Amdur committee perjury before the 
committee, which would be a matter of great interest to 
the committee. 

Mr. Sachs is saying that they, the committee, received, 
must believe, and is limited to the testimony of Mr. Amdur 
on this one aspect of Mr. Singer’s activities. To state it 
is to refute it. 

MR. SACHS: Tour Honor, that is not my position, 
and this is the second trial in which we have been unable 
to get it over to Mr. Hitz. 

THE COURT: Well, I am afraid you haven’t been able 
to get it over to the Court, either, because, as I said in 
the beginning, it seems to me that even though somebody 
came in and said something to the committee about Mr. 
Amdur that still they would be entitled to know what Mr. 
Singer knew, if they are asking about a subject that is 
pertinent to the inquiry. 

• • • • 

261 THE COURT: The objection is sustained. 

• • • • 

267 BY MR. SACHS: 

Q Mr. Kunzig, did you know when you ques¬ 
tioned the defendant what was in the files of the commit¬ 
tee as to the nine people you questioned him about? 

268 ••• A ••• I would presume that I would 
know some of the information that was in the files 

of the committee, but, of course, I wouldn’t know all of 
the information that was in the files of the committee be¬ 
cause it would not be possible. Whatever knows means, 
do you mean I memorized it? Had knowledge of it? 
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I knew some of the information in the files, I would not 
have known others. I guess that is the best I can an¬ 
swer it. 

• • • • 

287 THE COURT: Yes, you are excused. 

MR. HITZ: Thank you very much, Mr. Kunzig. 
(Thereupon the witness was excused.) 

• • • • 

289 MR. POLLITT: Now, if Your Honor please, we 

move the Court for a judgment of acquittal, and 

we have a number of grounds for this, in support of this 
motion, and we have supplied Your Honor with an out¬ 
line of these various points, and we have made a slight 
amendment thereto. 

These points include. No. 1, that the Government did 
not prove an essential element of the crime, namely, that 
there was a subject matter under inquiry. 

I will supply you with that outline if you have lost it. 
Your Honor. 

290 THE COURT: No, I haven’t lost it I have 
read it. 

MR. POLLITT: And the second point is that the 
Government has not proven, assuming they proved a 
subject matter under inquiry, that these questions were 
relevant thereto. 

And the third point concerns the Fifth Amendment 
provision against compelled testimony, self incrimination. 

The fourth point concerns the First Amendment, and 
the next point concerns the requirement of the Fifth 
Amendment that statutes be written in language definite 
enough to be understood by the reasonable human being. 

Our next point is that if there was a contempt, that 
Count 2 through 22 should be dismissed because the con¬ 
tempt, if there was a contempt, was committed at the 
time the defendant refused to answer Question 1, Coxmt 1 
of the indictment. 

Our next point will be that there can be no conviction 
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here, the defendant was not clearly apprised that the 
committee demanded that he answer the questions, not¬ 
withstanding his objection. 

Our following point will be that Count 2 and that por¬ 
tion of Count 11, which deal with Robert G-. Davis, must 
be dismissed as defendant did answer those questions. 

• • • • 

350 MR. HITZ: • • • I will not make our final 

351 answer except to make our position just clear by 
way of outline, that we feel that he was a member 

of the Communist Party from the evidence that we have 
here of his own admission, and that being so, he waived 
all of the details concerning the membership in that par¬ 
ticular cell, which would be the names of the persons who 
he was associated with. 

In addition to that, that whether or not he was a mem¬ 
ber of the Communist Party, he was associated with com¬ 
munists in this enterprise, and that he therefore waived 
to that extent any inquiries concerning the details of the 
very group. 

• • • • 

359 THE COURT: The motion for judgment of ac¬ 
quittal will be granted in part and denied in part. 

The motion is granted as to Count 2. Count 2 is the 
question that includes the question: “Did you know him 
as a Communist, meaning Robert G. Davis. The de¬ 
fendant had answered that he did not know Davis, and 
therefore he is entitled to be acquitted as to the charge 
in Count 2. 

The motion is granted as to Counts 13, 21, and 22. The 
witness was not directed to answer the questions included 
in those counts. 

The motion is also granted as to counts 12,14,15, 

360 16, 17, 18, 19 and 20. Those counts simply include 
part of a question already put to the witness which 

the witness had declined to answer. 

• • • • 
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THE COURT: Well, the motion is denied as to all 
the other counts. 

• • • # 

361 MR. SACHS: May it please Your Honor, fol¬ 
lowing our outline, if our motion for a judgment 

of acquittal at the close of the Government’s case is 
denied, we had planned and we do now as to the still 
existing portions of the indictment, to renew the motion 
. with regard to the subpoenaed documents, and in connec¬ 
tion with this we advance those arguments which we ad¬ 
vanced before, that we need this information, in essence, 
in order to support our defense, which we are about to 
start. 

THE COURT: Well, now, Mr. Sachs, the Court has 
ruled on that several times. 

MR. SACHS: Yes, I understand that, and I will not 
urge it upon the Court with a long argument, but I just 
want to say I feel w’e need it and want to bring it up 
again in order to put on our defense that there was no 
legislative purpose, and to further establish our defense 
of the Fifth Amendment. 

I understand Your Honor "will deny that, and we will 
now proceed. 

THE COURT: Very well. 

MR. SACHS: I take it it is denied? 

THE COURT: Yes. 

MR. SACHS: At this point then. Your Honor, we want 
to make a proffer to prove what we would establish if 
allowed to—if our subpoena had not been quashed, 

362 and in that connection, our proffer is as follows: 

We would have showm and now offer to show 
through the subpoenaed material that the committee had 
in its files all the information which it sought to elicit 
from the defendant about him and each of the nine indi¬ 
viduals referred to, and in fact, a great more such infor¬ 
mation. Having shown that the committee had all the 
information in its files, and it may simplify this a little 


if I state that I am reading essentially page 58 of the 
joint appendix in the Watkins case, not completely, but 
essentially. Having shown that the committee had all the 
information in its files which it sought to elicit from the 
defendant, it would follow that the committee had no 
legislative purpose in its questions to the defendant, but 
rather had the sole purpose of harassing the defendant 
and exposing him to the contempt of his associates by 
forcing him to inform on past associates and exposing to 
public contempt through the mouth of the defendant the 
persons about whom he was questioned. 

Furthermore, the same proof that the committee had 
in its files, all the information which it sought to elicit 
from the defendant, would have demonstrated that the 
committee was not acting with the least possible power as 
required by the Supreme Court of the United States, but 
was in fact seeking to compel testimony from the de¬ 
fendant which it already had obtained in abundance from 
other sources. 

363 Finally, these proofs would further, further than 
we are going to be able to without them, have 

established a defense of the Fifth Amendment. 

• • • • 

MR. SACHS: This is our Defendant’s Exhibit No. 1 
for identification. 

• • • • 

364 THE COURT: Well, he has it marked. You 
are offering it now! 

MR. SACHS: Yes, Your Honor. 

• • • • 

MR. SACHS: Then Your Honor we offer into evidence 
Exhibits 1, 2 and 3, consisting of the stipulation as 1, a 
printed attachment as 2, and a typewritten attachment 
as No. 3. 
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365 THE COURT: Very well. They are admitted. 

' (The documents previously marked for identifi¬ 
cation as Defendant’s Exhibits 1, 2 and 3 respectively 
were received in evidence.) 

• • • • 

390 MR. SACHS: Your Honor, the only other item 
that we want to offer into evidence is the rule book, 

391 which has already been identified as our Exhibit 
' No. 4. May that be accepted in evidence? I don’t 

think Mr. Hitz will object to that. 

MR. HITZ: We don’t object to that. Your Honor. 
THE COURT: Very well; it will be admitted. 

(The document previously marked for identification as 
Defendant’s Exhibit 4 was received in evidence.) 

MR. SACHS: Your Honor, we now want to renew and 
make a new motion for judgment of acquittal. We expect 
it to be brief and very much to the point. 

THE COURT: Very well. 

MR. SACHS: We will divide the argument, however, 
between us. I want to speak very briefly on the question 
of the legislative purpose, and then Mr. Pollitt will close 
by dealing -with the issues that remain. 

The question of legislative purpose, the argument we 
made in support of it, appears undoubtedly better than 
I cau make it orally in the Watkins brief from pages 15 
to 54. As Your Honor already knows, the record here on 
this point is substantially the same as it was in the Wat¬ 
kins case, so I think you will find that argument applies, 
and as I say, it will certainly make our case better than 
I can. 

• • • • 

396 ' MR. POLLITT: If Your Honor please, yester- 
! day afternoon I started to discuss the problem of 
the self incrimination clause of the Fifth Amendment, 
and I will now resume approximately where I left off. 

• • • • 
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412 MR. HITZ: Yes, thank you, Your Honor. 

Then when we come to the other defense, an affirmative 
defense, that the Fifth Amendment—I have some cases to 
cite to Your Honor on that. I would like to generally 
state our position which is that the principle that is 
involved in this case, namely, that there was a waiver 
by the defendant of his Fifth Amendment rights, which 
we concede that he had, with reference to were these 
named individuals among those in your Communist Party 
group in Cambridge; that this waiver which he had came 
about by reason of the testimony and the facts on which 
the waiver was based are facts that are stronger in favor 
of waiver than the facts in the Rogers case in the Supreme 
Court and the Bart case in the Appellate Court in 
417 this jurisdiction. • • • The question that we have 
now in front of us was: Can Singer be compelled, 
having admitted that he was a member of the group with 
others, can he be compelled to say that a person whom 
he admits he knows, was one of the same group? 

• • • • 

431 MR. HITZ: May I have one further word. 
Your Honor? 

THE COURT: Yes. 

MR. HITZ: In the Rogers case and also in the recent 
Emspak case, the Court cited the St. /Pierre case in New 
York, which I think has already been referred to by my 
friends on the other side. It is 132 Federal (2d) 837. 

Mr. Pollitt has been saying here that to answer the 
question that was refused of answer would put him to 
further disadvantage, and since that is true, he says, he 
can anew claim the privilege against self incrimination. 
That is not the test. The test, as was indicated by Pro¬ 
fessor Wigmore is, and until this case came to our 

432 office. I never knew exactly what Mr. Wigmore 
meant when he said, that the question as to 

whether when you admit Fact X, you are waiving as to 
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Fact Y, you have got to determine whether Fact X and 
Y are related, and if you can pull them together and 
find they are related, a waiver as to X is a waiver as 
to Y. 

• • • • 

Now, the test is: Is Fact X related to it. Of course 
it is related. It is right inside of it. 

It is: Who are the persons whom you admit acquaint¬ 
ance with? Are they members of the group? Is 

433 ' there any question that X is related to Y, and Y 

is part of X? 

• • • # 

• * • Your Honor will recall, and I mention this in 
connection ^vith Mr. Pollitt’s suggestion that Mr. Singer 
would be a whole lot better off if he didn’t admit that 
Mr. Struik, who was about to be charged for overthrow¬ 
ing or attempting to overthrow the Commonwealth of 
Massachusetts, that he would be a whole lot better off 
if he didn’t admit that he was engaged in Marxian 
activities wdth Struik. 

That is indeed true, but look what happened to Mr. 
St. Pierre. I think some of the facts were mentioned 
by Mr. Pollitt. Mr. St. Pierre admitted that he engaged 
in some transaction, which was roughly the interstate 
i transportation, I think, of a security or whatever, 

434 and he was asked from whom he received this, 
who was the owner of it. He was the thief; who 

was the owner. 

The Government didn’t know, and he refused to answer. 
He said: It will incriminate me. Of course, it would 
incriminate him, and I may say that, of course, it is 
going to incriminate Mr. Singer to admit that Struik, 
Amdur, and the rest were in his party. We don’t say 
that is not incriminatory. We say that he cannot avail 
himself of the silence with respect to it. Of course, he 
is going to be worse off. He is going to be far worse 
off. I concede that. 
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But the question is: Is there a right that Mr. Singer 
enjoys to keep from being worse off to admit that! We 
say that when he talks of the fact X which is related to 
fact Y in a way that he has got to relate fact Y. 

• • • • 

437 MR. POLLITT: If Your Honor please, I would 
like to explain one basic principle and then dis¬ 
cuss the St. Pierre case in the light of the basic prin¬ 
ciple. The basic principle concerning waiver is this: 
There are two conflicting impulses. One is protection 
of the individual so that he will not have to give out 
of his ovm lips incriminatory evidence, and the other 
impulse or desire is that society is entitled to the benefit 
of every man’s testimony. 

Now, those two conflicting principles come to clash 
whenever anyone claims the Fifth Amendment, and here 
is how the courts have resolved it. Initially to consider 
the right of the citizen to remain silent has the upper 
hand, but when the citizen, when the right of the citizen 
to remain silent would no longer serve a socially useful 
purpose, then he has to tell everything. 

Now, when does the right of a citizen to remain 

438 silent no longer serve a socially useful purpose! 
That time comes when he has incriminated him¬ 
self, and that was the law as announced in the Supreme 
Court on a number of occasions, and that is the la\v in 
the St. Pierre case. 

The facts in the St. Pierre case are these: St. Pierre 
went before a Federal grand jury, and he was asked 
about receiving stolen money, and he said he had re¬ 
ceived it and then he refused to say from "whom he got it. 

The Circuit Court on the first appeal held that he 
could not plead the Fifth Amendment because he had 
not connected himself with a Federal crime. He went 
back to the grand jury and he connected himself with 
a Federal crime in every way he could. 
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He said: I broke the Federal law; I violated the Fed¬ 
eral law; I committed a crime in every detail, and he 
described the detail. 

But he said: I won’t tell you from whom I stole money; 
from whom I received the money, but I did steal the 
money; I took it across a State line; I am a thief and 
I have a right to claim the Fifth Amendment because 
I have violated a Federal law but I won’t tell you from 
whom I got the money. 

The Court of Appeals, by 2 to 1, and there was a 
strong dissent there, held in the second St. Pierre case 
that once St. Pierre admitted he was a thief, had 

439 broken the law, that there was no longer any 
social justification for giving him the right to 

withhold testimony which would be important to the 
State. 

The Supreme Court granted certiorari, and as I told 
Tour Honor yesterday, St. Pierre ruined a very good 
case by serving his term before the Supreme Court could 
decide it, and thus mooting it. 

But in the Kogers case they adverted to St. Pierre as a 
very close question of fact. Now, we think St. Pierre, of 
course, is completely distinguishable. St. Pierre went 
before the grand jury, and he said: I am a thief; I broke 
the law. He described how he broke the law; and then 
he wouldn’t give the details. 

Professor Singer went before the House Committee on 
Un-American Activities and said: I never violated the 
law; I have always been honorable; what we were doing 
was good and honorable and decent, and I am not going 
to give you any evidence which will give you facts from 
which can rebut my assertion of innocence, and we 
think that is completely distinguishable. 

• • • • 

440 THE COUET: The Court will take these mo¬ 
tions under advisement. 

• • • • 
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Filed June 15, 1956 Harry M. Hull, Clerk 

• • • • 

DEFENDANT’S EXHIBIT NO. 1 
STIPULATION 

It is hereby stipulated by and between the parties as 
follows: 

1. Attached hereto and designated as Defendant’s Ex¬ 
hibit No. 2, for identification are printed excerpts from: 

a. Designated official publications of the Committee on 
Un-American Activities of the House of Represen¬ 
tatives. 

b. Statements made by designated representatives 
from the floor of the House of Representatives, 
copies from the Congressional Record. 

c. Designated newspapers. 

2. Attached hereto and designated as Defendant’s 
Exhibit No, 3, for identification are partial summaries 
of the testimony of designated persons before the Com¬ 
mittee on Un-American Activities of the House of Rep¬ 
resentatives and the Jenner Committee, the forum and 
the date of the testimony being designated in each in¬ 
stance. 

3. The foregoing excerpts are true and accurate tran¬ 
scripts of what they purport to be and they and the 
partial summaries shall be admissible in evidence at the 
trial of this case in lieu of the originals and the same as 
if they were the originals of the excerpts and partial 
summaries which they purport to be. 

4. Either party shall have the right to object to the 
introduction of the excerpts in evidence and partial sum¬ 
maries on the ground of materiality, relevancy and com- 
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petency, provided that no objection shall be made on the 
ground of the best evidence rule or hearsay. 

5. Either party shall have the right, nevertheless, 
affirmatively to show any inaccuracies in the substance 
or in the reproduction of said excerpts and partial sum¬ 
maries from the originals of what they purport to be. 

• • • • 

’ Filed June 15, 1956 Harry M. Hull, Clerk 

DEFENDANT’S EXHIBIT NO. 3 
Robert Gorham Davis 

On February 25, 1953, Professor Davis of Smith Col¬ 
lege appeared under subpoena and testified that he had 
“joined the Communist Party in January of 1937” and 
“left the Communist Party in the fall of 1938”. (p. 4)* 
He was then teaching at Harvard and was assigned to a 
very small group. The active members were no more 
than six or seven, and they comprised two or three per¬ 
sons connected with Harvard and some townspeople, 
(p. 6). A few months after he joined the Party, the 
“group was made ecxlusively a Harvard teachers’ or 
graduate student group”, (p.. 6). The size of the group 
increased, but never beyond more than fifteen, (p. 6). 
D^is said he had a card, and paid his dues. Jp. 7). 
\^i the members used aliases on their cards,- and the 
party membership of his group “was kept secret froin 
the rank-and-file members of the Communist Party’jr 
(p. 8). Davis said this was^nder instructions from the 
Communist Part5^(p. 8). 

He also said his group was addressed by Phil Frank- 
feld, a high functionary of the Communist Party, (p. 8). 


* All page numbers, unless otherwise specified, refer to the tran¬ 
scripts of hearings before the House Committee on Un-American 
entitled “Communist Methods of Infiltration-Education”. 



(Frankfeld subsequently was indicted and convicted un¬ 
der the Smith Act.) 

Davis also said no opposition or criticism was allowed 
in his group, after the period of discussion ended and 
decision was made. (p. 27). “If a person desired to re¬ 
main a Communist, he had to agree with the Communist 
Party line that was handed down to him.” (p. 28). 

Davis said one of the functions of his group was to 
conduct Marxist study groups, (p. 28). He said “It was 
fairly easy to form them because at this time, again for 
the reasons I stated this morning, there was lively inter¬ 
est in Marxism; and though I think persons joining these 
groups had some idea that the instructors were close to 
the Communist Party they, nevertheless, w’ere ready to 
discuss Marxism with them, and in some cases actually 
the persons w’hom the party secured were not actually 
party members but were intellectual social scientists "who 
knew a good deal about Marxism and were willing to 
discuss it before a group.” (p. 28). Davis also said two 
or three persons were recruited into the Communist 
Party from these study groups, (p. 29). 

Davis also testified he and Granville Hicks collaborated 
on a pamphlet for use by the Communist Party and that 
it was reviewed by Phil Frankfeld before publishing, 
(p. 33). 

Davis identified the following as members of his group 
at Harvard: John Reynolds (Tr. 36), Wendell Furry 
(Tr. 37), and Israel Halperin who had been indicted in 
the Canadian Spy Ring Trial (Tr. 37). 

Davis also testified that English professors at Harvard 
for a short time would have membership transferred 
from England to America, (p. 37). 

Wendell Hinkle Furry 

Furry was identified as a member of the Communist 
Party by Robert Davis (p. 37); by Granville Hicks (p. 
103); by William Ted Martin (p. 1013); and by Isadore 
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Amdur (p. 1048). They all testified they had attended 
meetings with him and knew him as a member of the 
Communist (Party. 

On February 26, 1953, Furry testified. He stated he 
had solicited funds for the defense of Israel Halperin, 
who had married his wife’s sister, "when Halperin was 
charged with violation of the Ofl5cial Secrets Act. (pp. 
67-68). 

Also admitted sponsoring a meeting of the Civil Rights 
Congress (p. 69), having lectured at the Samuel Adams 
school (p. 69); signing appeal to lift Spanish embargo 
(p. 74); membership in the National Federation of Con¬ 
stitutional Liberties (p. 74); signing a letter protesting 
deportation of Harry Bridges (p. 74); protesting sen¬ 
tence' of Earl Browder (pp. 74-75); sponsoring reception 
for Irene Joliot-Curie given by Joint Anti-Fascist Refu¬ 
gee Committee (p. 76); protesting the indictment of the 
twelve Communist leaders under the Smith Act (p. 78); 
calling upon Judge Medina to drop the contempt citation 
against Gates (p. 84); signing petition sponsored by the 
American Committee for the Protection of Foreign-Bom 
in opposition to the Hobbs Bill (p. 85); but refusing to 
state whether or not he was then or ever had been a 
member of the Communist Party; and whether he had 
known others to be members of the Communist Party; 
and whether he had known others to be members of the 
Communist Party. However, he did state he had never 
violated the law’s or engaged in any activity in any way 
contrary to the best interests of the United States, (p. 
89). Also said he w’as not certain whether present mem¬ 
bership in the Communist Party is inimical to the inter¬ 
ests of the United States (p. 93); and that the existence 
of an organized Communist Party Group at Harvard to¬ 
day would probably be a danger, (pp. 94-95). 

• • • • 

On April 16, 1953, Furry was recalled and said he had 
not been a member of the Communist Party for the last 
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two years, and refused to answer other questions con¬ 
cerning his own activities prior to that time. lie talked 
about himself after March 1, 1951, but not as to February 
27, 1951, or any period prior to that time. (p. 259). 

• • • • 

On May 20, 1953, the Harvard Corporation issued a 
statement in which it was stated that a special commit¬ 
tee of the Harvard Corporation had interviewed Dr. 
Furry; and Dr. Furry admitted he had joined the Com¬ 
munist Party at Harvard in 1938 and had dropped out 
of the Party during 1947, although he continued until as 
late as 1950 to lend his name to statements for causes 
in which the Communist Party was interested. Dr. Furry 
also admitted participation in activities which were secret 
or deceptive, including an endeavor to dominate the local 
branch of the teachers^ union, acting as an officer in the 
American Association of Scientific Workers without dis¬ 
closing his membership in the Communist Party, and 
giving incomplete or false information to Government 
investigating agents. This is all included in the hearing 
before the Jenner Committee (Subversive Influence in 
the Educational Process, part 11) at pages 1011-1012 
(May 28, 1953). 

Isadore Amdur 

Professor Amdur testified before the Committee on 
Un-American Activities on April 22, 1953, and stated 
that he had joined the Communist Party in 1938 and had 
left it around 1944, (Tr. 1047). He further testified that 
he had filled out some sort of card when he joined, and 
that he had signed it with an alias. (Tr. 1053). 

Professor Amdur stated that among those with whom 
he met were Dirk Struik, Wendell Furry, and Richard 
Edsall, “the man who fled to Canada after Philbrick’s 
testimony”. (Tr. 1049). 
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Norman Levinson 

Dr. Norman Levinson testified before the Committee 
on Un-American Activities on April 23, 1953, that he had 
joined I the Communist Party in the early fall of 1937, 
and that he had drifted out of the Party in the spring 
or summer of 1945. (Tr. 1074). Among those with whom 
he met in Communist Groups were Dirk Struik and Isa- 
dor Amdur. (Tr. 1077). 

John R. Reynolds 

John H. Reynolds was identified as a Communist by 
Robert Davis (Tr. 36); William Ted Martin (Tr. 1022); 
and by Norman Levinson (Tr. 1075). 

Professor Reynolds appeared as a witness before the 
/'Committee on Un-American Activities, and relied upon 
the Fifth Amendment when asked about communist ac¬ 
tivities. (Tr. 1135-1144). 

Following Professor Reynolds’ testimony, Mr. Courtney 
E. Owens, a staff member of the Committee, was sworn 
and testified that Professor Reynolds had denied mem¬ 
bership in the Communist Party at a conference attended 
by Owens, the Dean of Professor Reynolds’ College, and 
the Chairman of Professor Reynolds’ department. 

Dirk Strmk 

Dirk J. Struik was called as a witness before the Com¬ 
mittee on Un-American Activities in 1951, and refused 
to answer the Committee’s questions under the protection 
of the Fifth Amendment, (p. 1016 of 1953 hearings— 
statement by Kunzig leading up to question of whether 
Martin knew Struik as a Communist). 

On April 22, 1953, William Martin testified that he 
knew Struik as a member of the Communist Party, and 
had attended meetings with him. (p. 1016). 
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On April 22, 1953, Isadore Amdur testified that Dirk 
Stmik was a member with him of a Communist group, 
(p. 1048). 

On April 23, 1953, Norman Levinson testified that Dirk 
Struik had been a member of the Communist group at 
M.I.T. and Harvard, (p. 1077). 

At the time Dr. Singer testified, and at the present 
time, Dirk Struik w’-as and is under indictment for con¬ 
spiring to advocate the overthrow of the Commonwealth 
of Massachusetts by force and violence. Massachusetts v. 
Struik, (Middlesex Superior Ct, Crim. No. 40725). 

Lawrence Arhmmhau 

At the time defendant appeared as a witness. Profes¬ 
sor Arguimbau had been identified as a member of the 
Communist Party by William Martin (Tr. 1018), Isador 
Amdur (Tr. 1048), and Norman Levinson (Tr. 1076). 

Professor Arguimbau was subsequently subpoenaed as 
a witness, admitted that he had been a member of the 
Communist Party and, without relying upon the Fifth 
Amendment, refused to identify others. He was cited for 
contempt, indicted, and convicted and sentenced to a fine 
of $500 and a suspended prison term of six months. 
United States v. Arguimhau, Criminal No. 1149-54. 

Helen Deane Markham 

The report on Subversive Influence in the Educational 
Process issued by the Jenner Committee on July 17, 1953, 
contains the following statement about Helen Markham 
(p. 14): 

‘‘Two witnesses have testified in executive session 
that Helen Deane Markham, an assistant professor 
at Harvard Medical School, has been an experienced 
member of the Communist Party in Boston. One of 
them, Herbert Philbrick, the F.B.I. counterspy, also 
testified to that fact in open session after Mrs. 
Markham invoked her privilege against incrimina- 


122 A 


tion when given an opportunity to deny the evidence. 
The other witness was completely responsive when 
asked about Mrs. Markham, and testified that he had 
paid Communist dues to her while she acted as 
treasurer of the Harvard branch of the Communist 
Party. ... In addition, the subcommittee received 
information from another ex-Communist. . . . The 
subcommittee . . . has ample evidence of her Com¬ 
munist Party membership which, together with her 
refusal to enter denials in the record to the subcom¬ 
mittee’s evidence and information, satisfies us that 
Helen Deane Markham has been an experienced 
Communist operating in Boston. The subcommittee 
also has considerable evidence that her husband, 
George Markham, the educational director of the Fur 
and Leather Workers Union, has been an important 
Communist in Boston.” 

On May 20, 1953, Harvard Corporation issued a state¬ 
ment which recited that Helen Markham had told Har¬ 
vard she is not, and never has been, a member of the 
Communist Party; and that the “facts available to us 
disclose that Dr. Markham is not under Communist 
domination”. 


Helen Beane Markham 

Helen Deane Markham appeared before the Senate 
Subcommittee to Investigate the Administration of the 
Internal Security Act and other Internal Security Laws 
on March 27,1953. 

The report on Subversive Influence in the Educational 
Process issued by the Jenner Committee on July 17,1953, 
contains the following statement about Helen Markham 
(p. 14): 

“Two witnesses have testified in executive session 
that Helen Deane Markham, an assistant professor 
at Harvard Medical School, has been an experienced 
member of the Communist Party in Boston. One of 
them, Herbert Philbrick, the F.B.I. counterspy, also 
testified to that fact in open session after Mrs. 
Markham invoked her privilege against incrimina- 
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tion when given an opportunity to deny the evidence. 
The other witness was completely responsive when 
asked about Mrs. Markham, and testified that he had 
paid Communist dues to her while she acted as 
treasurer of the Harvard branch of the Communist 
Party. ... In addition, the subcommittee received 
information from another ex-Communist. . . . The 
subcommittee . . . has ample evidence of her Com¬ 
munist Party membership which, together with her 
refusal to enter denials in the record to the subcom¬ 
mittee’s evidence and information, satisfies us that 
Helen Deane Markham has been an experienced 
Communist operating in Boston. The subcommittee 
also has considerable evidence that her husband, 
George Markham, the educational director of the Fur 
and Leather Workers Union, has been an important 
Communist in Boston.” 

On May 20, 1953, Harvard Corporation issued a state¬ 
ment which recited that Helen Markham had told Har¬ 
vard she is not, and never has been, a member of the 
Communist Party; and that the “facts available to us 
disclose that Dr. Markham is not under Communist 
domination”. 

Filed June 15, 1956 Harry M. Hull, Clerk 
DEFENDANT’S EXHIBIT NO. 2 
Schedule A 

1. Committee on Un-American Activities, Annual Re¬ 
port for the Year 1954, 84th Congress, 1st Session, House 
Report No. 57. 

2. Committee on Un-American Activities, Annual Re¬ 
port for the Year 1953, 83rd Congress, 2d Session, House 
Report No. 1192. 

3. Committee on Un-American Activities, Annual Re¬ 
port for the Year 1952, 82nd Congress, 2d Session, House 
Report No. 2516. 
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4. Committee on Un-American Activities, Annual Ke- 
port for the Year 1951, 82nd Congress, 2d Session, House 
Report No. 2431. 

5. Committee on Un-American Activities, Annual Re¬ 
port for the Year 1950, 81st Congress, 2d Session, House 
Report No. 3249. 

6. Committee on Un-American Activities, Annual Re¬ 
port for the Year 1949, U. S. House of Representatives, 
March 15, 1950. 

7. Pamphlet, “This is YOUR House Committee on Un- 
American Activities,” September 19, 1954. 

8. 100 Things You Should Know About COMMUNISM, 
Committee on Un-American Activities, 82nd Congress, 1st 
Session, House Document No. 136. 

9. Organized Communism in the United States, Com¬ 
mittee on Un-American Activities, 83rd Congress, 2nd 
Session, House Report No. 1694. 

10. Report on March of Labor, Committee on Un- 
American Activities, 83rd Congress, 2d Session, Decem¬ 
ber 22, 1954. 

11. Hearings Before the Committee on Un-American 
Activities, House of Representatives, 83rd Congress, 2d 
Session, Investigation of Communist Activities in the 
Chicago Area—Parts 1, 2, 3. 

12. Hearings Before the Committee on Un-American 
Activities, House of Representatives, 83rd Congress, 1st 
Session, Communist Methods of Infiltration (Education— 
Parts 3, 4). 

13. Hearings Before the Committee on Un-American 
Activities, House of Representatives, 82nd Congress, 2d 
Session, Communist Activities in the Chicago Area— 
Part 2. 
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COMMITTEE ON UN-AMERICAN ACTmTIES 

Animal Report for the Year 1954 

• • • • 

In addition to the hearings and reports of the commit¬ 
tee during 1954, there has been continued the singularly 
valuable service provided to Members of Congress, con¬ 
gressional committees, and duly authorized agencies of 
the Federal Government by the committee’s files and 
reference service. With the ever-increased interest 
aroused by the expanded knowledge of subversive activ¬ 
ities, there has been a proportionate increase in requests 
for information from the committee. 

• • • • 

The committee became interested in the Riley case in 
December 1953. On January 27, 1954, Riley’s employ¬ 
ment with the Federal Government was terminated, ef¬ 
fective February 1, 1954. On March 15, 1954, Riley ap¬ 
peared before the committee in Chicago, Ill., at which 
time he again denied Communist Part}’ membership and 
the other allegations. The committee was able to obtain 
another witness for the Chicago hearing who admitted 
having been a member of the Communist Party in 
Spokane and having also been in the same Communist 
Party group with Riley. The fact that Riley was an 
active member of the Communist Party in Spokane was 
later substantiated by the testimony of Barbara Hartle, 
a long-time Communist Party functionary in the North¬ 
west area. Mrs. Hartle appeared before the committee 
in June 1954 in Seattle and furnished information re¬ 
garding Riley, plus invaluable information concerning 
Communist Party activities in general in the Northwest 
area. 

• • • • 

These hearings could be properly considered as a con¬ 
tinuation of the hearings which the Committee on Un- 


126 A 


American Activities held in Detroit, Mich., in 1952. As 
a matter of fact, in 1952 the committee reported that 
during its investigation the identity of over 600 individ¬ 
uals as Communist Party members was obtained. 

• • • • 

During the committee’s investigation, it uncovered 
members of the Communist Party holding influential posi¬ 
tions in the school systems of Detroit and other commun¬ 
ities. Most of the teachers subpenaed before the commit¬ 
tee refused to answer questions with respect to their 
membership in the Communist Party, on the ground that 
to do' so would tend to incriminate them. Most of the 
teachers called have been suspended or permanently re¬ 
moved from their positions. The Committee on Un- 
American Activities approves of this action because the 
committee has found that the delivery of a student into 
the tutelage of a member of the Communist Party has 
been responsible for the destruction of thousands of 
American homes. 

• • • • 

The committee was fortunate in receiving testimony 
from a witness whose knowledge of Communist Party 
activities w-as current almost to the date of the hearings. 
The committee received lengthy testimony from Mrs. 
Barbara Hartle, who had been a member and olEcial of 
the Communist Party in the Pacific Northwest area from 
1933 until early 1954 and gained a position of such im¬ 
portance in the Communist Party that the Government 
of the United States arrested her on September 17, 1952, 
on the charge that she had violated the provisions of the 
Smith Act. 

• • • • 

The House Committee on Un-American Activities held 
hearings in Portland, Oreg., June 18 and 19, 1954. The 
hearings and investigation centered largely around com¬ 
munistic infiltration of education, professional groups. 
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and labor. The committee received valuable testimony 
from Homer LeRoy Owen, Barbara Hartle, and Robert 
Wishart Canon, all of whom testified about Communist 
activities and infiltration not only in Portland, Oreg., but 
throughout the Northwest and other parts of the United 
States. 

• • • • 

ANNUAL REPORT OF THE COMMITTEE ON 
UN-AMERICAN ACTIVITIES 

For the Year 1953 

• • • • 

In this connection, it should be pointed out that there 
was no instance in which the committee endeavored in 
any way to ascertain the curricula of any school or to 
in any manner examine classroom procedures or the 
teaching methods of an educator. The focal point of the 
investigation into the general area of education was to 
the individual who had been identified as a past or pres¬ 
ent member of the Communist Party. 

• • • • 

The House committee on Un-American Activities has 
remained vigilant to determine whether there are any 
individuals now employed by the United States Govern¬ 
ment who are present or past members of subversive 
organizations. In the hearings conducted by the subcom¬ 
mittee in Albany, N. Y., testimony was received from two 
former members of the Communist Party that the Com¬ 
missioner of the Federal Mediation and Conciliation 
Service in Cincinnati, Ohio, had been known to them as 
a member of the Communist Party. In the investigation 
of this matter it was determined that this Federal em¬ 
ployee, James F. McNamara, had, on the basis of pre¬ 
vious investigation by the Federal Bureau of Investiga¬ 
tion, been given three loyalty hearings to determine his 
suitability to continue in Government service. On all 
three occasions McNamara had denied that he had ever 
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been a member of the Communist Party and, in the face 
of FBI information to the contrary, he was cleared. 
Shortly after he had been served with a subpena to ap¬ 
pear before the committee, McNamara submitted his 
resignation to the Federal Mediation and Conciliation 
Service. When he did appear, McNamara admitted that 
he had been a member of the Communist Party and had 
broken with it some years ago. The committee believes 
it to be a fact that James F. McNamara did break with 
the Communist Party as he stated under oath. However, 
his case serves as an example of the continuing necessity 
for the work being performed by the House Committee 
on Un-American Activities. The Federal Bureau of In¬ 
vestigation had conducted a thorough inquiry and had 
in due course reported the results of its investigation to 
the proper authorities. However, in the face of F. B. I. 
reports, no further steps were taken by the agency con¬ 
cerned, and it was not until investigation by this com¬ 
mittee that the true facts were determined and McNa¬ 
mara’s employment terminated. 

• • • • 

This committee is established by the Congress of the 
United States and has been cloaked by that body with 
wide power under Public Law 601. It is one of the 
weapons in the hands of the American people. Who 
dulls' the edge of that weapon brings joy to the hearts 
of those whose dedicated task it is to destroy the Con¬ 
stitution of the United States and place human freedom 
behind barbed wire. 

• • • • 

INVESTIGATION OF COMMUNIST ACTIVITIES IN THE 

New York City Area 

• • • • 

One of the most valuable witnesses was Mrs. Dorothy 
K. Funn, who is presently a teacher in the New York 
City public school system. Mrs. Funn has been engaged 
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in the teaching profession since 1923, except for a period 
of about 4 years from 1943 until 1947. Mrs. Funn stated 
that she had joined the Communist Party in May 1939 
and had remained a member until about June 1946. 

• • • • 

It would be a great step in the progress of the com¬ 
mittee’s work if all persons, who find themselves in cir¬ 
cumstances similar to those of Artie Shaw, would realize 
that all they need do is communicate with the committee, 
the chairman, or its members in order to clarify or elabo¬ 
rate on any information the committee possesses relative 
to themselves. 

As in every instance of this kind, where a person feels 
that there is erroneous information, or information that 
might require clarification, the committee is pleased to 
take every reasonable step to insure that the informa¬ 
tion is corrected or clarified. 

« • « • 

At this point, the appreciation of the committee is 
extended to both Dr. Bella V. Dodd and to Dorothy K. 
Funn for their further testimony, given in the hearings 
held in Philadelphia. 

• • • • 

Consumers’ Union 

It will be noted in other sections of this report that 
the committee has made every eifort to alert individuals 
and organizations who feel that their names are unjustly 
reflected in the committee’s records or testimony to com¬ 
municate with the committee to rectify or clarify their 
position. 

A very tangible example of the success that the com¬ 
mittee has gained in these etforts relates to Consumers’ 
Union, which is the publisher of Consumer Reports. This 
organization, on the basis of information in the commit- 
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tee records, had been cited by the Special Committee on 
Un-American Activities in 1944. Steps were initiated by 
Consumers’ Union through its officers and legal counsel 
to clarify this situation. After hearings and thorough 
study the committee finds there is no present justification 
for continuing this organization as one that is cited, and 
future reports and publications will reflect that this or¬ 
ganization has been deleted from the list of subversive 
organizations and publications. 

It cannot be pointed out too frequently that the fact 
that an organization has been cited as subversive or as 
a Communist front does not mean that such citation is 
irrevocable. Steps such as those taken by Consumers’ 
Union, can lead to a proper clarification by the com¬ 
mittee. 

• • • • 

Files and Reference Service 

For a number of years this committee has maintained 
a specialized reference service in the field of subversive 
activities insofar as furnishing any information that may 
appear on a given subject in the committee’s own public 
records, files, and publications. This service is available 
at present only to Members of Congress, the representa¬ 
tives of the executive branch of the Government, and, of 
course, to all staff members of this committee, varying 
somewhat according to type and amount of material 
found and the needs of the person seeking the informa¬ 
tion. 

Due to the confusion that has arisen as to the nature 
of the committee’s files, it should be stated that the ma¬ 
terial from which reports are prepared for Members of 
Congress and other authorized committees and agencies 
is compiled from public sources such as newspapers, 
magazines, authenticated letterheads, and other documents 
available from public sources, and could be compiled by 
personal research on the part of any individual. These 
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files are distinguished from the investigative files, which 
material is not available to anyone except the committee 
investigators themselves. 

It should be noted that no information which is volun¬ 
tarily given by individuals or groups is incorporated into 
these files unless the source and nature of the material 
has been adequately checked to insure its accuracy and 
validity. 

Each report that is furnished from the committee’s 
files contains the following disclaimer: 

The public records, files, and publications of this com¬ 
mittee contain the following information concerning (or¬ 
ganization/individual). This report should not be con¬ 
strued as representing the results of an investigation by, 
or findings of, this committee. It should be noted that 
the individuals and/or organization referred to above 
are not necessarily Communist, Communist sympathizers, 
or fellow travelers, unless otherwise indicated. 

The Members of Congress make constant use of this 
service with queries ranging all the way from a request 
for the prompt verification of a single point or a brief 
summary of available material to the submission of a 
list of both individual and organization names for a 
complete check and full report on each item. In every 
case, a complete check of the pertinent indexes and source 
material must be made before an answer is supplied, 
but the answer may be given in either verbal or written 
form, verbal answers being employed only when so re¬ 
quested and the material may be summarized briefly and 
easily or when a check has shown that we have no infor¬ 
mation to report on the subject. The more usual type 
of request, however, is for a complete written report 
setting forth not only what has been found but also 
where each reference appears. 

Much the same conditions prevail in regard to supply¬ 
ing information to the committee’s staff members, who, 
although they often wish to examine or borrow the source 
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material itself, also need that information assembled for 
them into readily accessible written form to use in con¬ 
nection with the extensive investigations being conducted 
under direction of the committee. 

On the other hand, the executive departments and 
agencies, which are required by Executive order to make 
a check of the committee’s files, send their own repre¬ 
sentatives to make the check of the indexes to the mate¬ 
rial contained in the files and publications. The staff of 
this section is required to furnish these agents only such 
reference service as is involved in the pointing out of 
reference sources, explanation of how the material in¬ 
dexed is recorded on the index cards, and the withdrawal 
of exhibit material from files for their examination when 
specifically authorized to do so. 

Neither the extent of subject matter contained in the 
reference questions nor the time and work involved in 
furnishing the answers can be reduced to figures. The 
following statistics, however, do indicate something of 
the steady overall growth in demand for the service. 

A count has showm that a total of about 3,800 requests 
for information on 10,695 individuals and 2,459 organiza¬ 
tions were received and answered by this section during 
the past year. This resulted in the furnishing of written 
reports covering 7,687 individuals and 882 organizations, 
and, as compared to the 1952 count, represents an in¬ 
crease of 200 in the total number of requests received, 
with 1,195 more individual and 459 more organization 
names included in the requests. A further comparison 
of figures for the 2 years has shown 2,338 requests re¬ 
ceived from and 1,285 written reports supplied to the 
Members of Congress as against 2,400 requests received 
and 1,440 written replies to them in 1952, a small decrease 
which may have been caused by a change in the office 
procedure of handling requests. 

The total number of visits made to the files bv the 
designated representatives of the executive departments 


and agencies has shown a decline from 6,260 in 1952 to 
4,880 in 1953. This does not indicate any lessening of 
interest in or use of the committee’s reference material 
as it may seem to appear on the surface, for the average 
length of each visit has increased appreciably ^vdth more 
persons than ever before assigned full time to the check¬ 
ing of our records. 

Equally important, though not always remembered, is 
the fact that such reference service, to be reliable, re¬ 
quires the proper care and handling of old material as 
well as the constant acquisition and proper classification, 
cross referencing and indexing of new material. The age 
and volume of the committee’s valuable collection of 
pamphlets, periodicals, books, newspapers, leaflets, letter¬ 
heads, and other source material both primary and sec¬ 
ondary has presented problems of housing, liandling, and 
processing which continue to increase in difficulty in direct 
proportion to those factors. Pressure of work has not 
afforded time for keeping an accurate running count of 
the amount of file material acquired, the number of index 
cards added, or the number of pieces classified and proc¬ 
essed for files. However, it seems fair to estimate that 
the acquisition, classification, and indexing of the Com¬ 
munist press source material has kept apace of other 
years and that approximately 4,000 pages of the printed 
hearings and reports of this committee, already indexed, 
have been added as compared to the 2,827 pages of pub¬ 
lications received and indexed by this section in 1952. 

• • • • 

ANNUAL REPORT OF THE COMMITTEE ON 
UN-AMERICAN ACTIVITIES 

For the Year 1952 

• • • • 

In this annual report, the committee feels that the 
Congress and the American people will have a much 
clearer and fuller picture of the success and scope of 
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communism in the United States by having set forth the 
names and, where possible, the positions occupied by 
individuals who have been identified as Communists, or 
former Communists, during the past year. In the mat¬ 
ter of hearings relating to the motion-picture industry 
and professional groups, the committee is including those 
individuals who were named during 1951, inasmuch as 
these hearings have been of a continuing nature. 

• • • • 

The Government can render valuable assistance to 
Harvester and all other workers represented by Com¬ 
munist-dominated unions and can assist UAW and other 
non-Communist internationals in cleaning out their lo¬ 
cals which are heavily infiltrated or controlled by mem¬ 
bers of thhe Communist Party. 

• • • • 

The hearings show that great strides have been made 
in removing them from the other auto locals. In con¬ 
gratulating the workers in these locals for ridding them¬ 
selves of Communist leadership, the committee wishes 
to point out that evidence uncovered during the inves¬ 
tigation discloses that Communists formerly employed in 
w’hite-collar positions are taking up trade work and, as 
unknowns in the community, are obtaining employment 
in the auto industry. Some of these are already work¬ 
ing within various locals. 

• • • • 


Communist Infiltration of Hollywood Motion- 

Picture Industry 

The committee originally instituted an investigation 
to ascertain the scope and success of Communist efforts 
to infiltrate tlie motion-picture industry in 1945. As the 
result of this early investigation, hearings wrere held in 
1947^ at which time the committee subpenaed 10 persons 
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associated with the industry who had been identified as 
members of the Communist Party. At that time these 10 
persons refused to answer all questions concerning their 
Communist associations, as a result of which they were 
cited for contempt of Congress and all received and 
served jail sentences. 

• • • • 

The committee wishes to urge that all fields of enter¬ 
tainment and culture maintain a steadfast vigilance in 
order to avoid the possibility of further Communist in¬ 
filtration into them. 


• • • • 

The following individuals, who have been identified 
as members of the Communist Party, are being listed 
as having been associated with the various professional 
groups in the Los Angeles area. It is recognized that 
in many instances the identifying information does not 
classify the individual as being engaged in a profession 
but since the testimony was received from individuals 
whose principal information deals with professional 
groups they are being included herein. It should also be 
noted that with these identifications it does not neces- 
arily indicate the present position or occupation of the 
individuals but indicates the identification furnished by 
the witness. 

• • • • 


DR. EDWARD U. CONDON 

Dr. Edward U. Condon was appointed director of the 
National Bureau of Standards in November 1945. This 
appointment was made even though it was known at that 
time by the executive branch of Government that Dr. 
Condon had not been permitted to visit Soviet Russia 
and that a passport issued by the State Department had 
been revoked upon the request of intelligence authorities. 
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Dr. Condon had, early in the development of nuclear 
fission, been offered a position on the atomic bomb pro¬ 
ject at Los Alamos, N. Mex. After a short while. Dr. 
Condon rejected that appointment voicing his disdain for 
the security regulations which were necessary at Los 
Alamos. 

During the course of its investigations to ascertain 
the extent and success of Soviet espionage activities re¬ 
lating to the atomic bomb, the committee was amazed at 
the numerous instances in which it was disclosed that 
Dr. Condon was acquainted with known and suspected 
espionage agents. 

The committee did not, nor does it now, possess infor¬ 
mation that Dr. Condon was a Communist or committed 
any act of espionage. However, because of his asso¬ 
ciates and disdain for security regulations the commit¬ 
tee recognized his vunerability in any post of security. 
For this reason the committee issued a report in 1948 
setting forth the information it possessed concerning 
Dr, Condones associations. It was hoped that Dr. Con¬ 
don would voluntarily resign but if he did not it should 
serve as a warning to Dr. Condon as vrell as security 
officers that his associations disqualified him from ac¬ 
cess to classified material. 

• • • • 

Dr. Condon’s appearance, however, served to confirm 
the committee’s belief that because of his propensity for 
associating with persons disloyal or of questionable loy¬ 
alty and his contempt for necessary security regulations, 
that he is not qualified for acceptability to any security 
position. 

• • • • 

The reference service furnished during the year has 
shown a steady increase, reflecting a greater growth in 
the amount of information requested and furnished than 
in the actual number of separate requests made. Rec- 
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ords show that well over 3,600 inquiries involving about 
9,500 individuals and approximately 2,000 organizations 
were answered in 1952, an increase of about 300 in num¬ 
ber of requests, 1,800 in number of individual names in¬ 
volved, with the number of organizations concerned re¬ 
maining the same. The figures cannot show, however, 
that answers in most instances were naturally longer 
because more information had been accumulated and 
made available for use during the year, nor can num¬ 
bers reveal the type and quality of the reference service. 

Since the files of the committee are not open for per¬ 
sonal consultation by anyone other than the committee's 
own employees and the designated representatives of the 
executive branch of the Government, a very specialized 
reference service is furnished the Members of Congress. 
Written requests are preferred in the interest of ac¬ 
curacy, but telephone inquiries from Members’ offices 
are also accepted daily. These inquiries are handled by 
trained staff members who consult all indexes and files 
for all available information on the subject or subjects 
under consideration. They then review, compile, and 
report the pertinent information as it appears in the com¬ 
mittee’s own public hearings and reports and public doc¬ 
uments contained in the committee’s files. A total of 
1,440 written reports were sent to Members of Congress 
in 1952, and a conservative estimate of the number of 
pages of such written memoranda would run over 10,000. 
This does not include written replies in cases where no 
information was found on the subject of the request. 

• • • • 

A certain amount of reference service has also been 
furnished this year in answering some requests made 
by private individuals who showed sincere and genuine 
need for information of the type which is available here. 
Answers to such inquiries were necessarily greatly re¬ 
stricted both as to number and as to length of answer 
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because our staff is not large enough to supply any con¬ 
siderable service of this kind. 

• • • • 

ANNUAL EEPOET OF THE COMMITTEE ON 
' UN-AMEEICAN ACTIVITIES 

For the Tear 1951 

• • • • 

The committee has also frequently invited any person 
named in testimony before the committee as being a 
member of the Communist Party or Communist-front 
organization, to come before the committee to either 
affirm or deny the statements made concerning him. 

• • • • 

Hearings conducted in 1947 resulted in the identifi¬ 
cation of 10 persons associated with the motion-picture 
industry as members of the Communist /Party. 

• • • • 

It was the hope of the committee, after having con¬ 
ducted the 1947 hearings, that the motion-picture indus¬ 
try would accept the initiative and take positive and de¬ 
termined steps to check communism within the industry. 
Unfortunately, however, the spokesman for the industry 
persisted at that time in painting an unrealistic picture 
of communism in Hollywood and some, at least, would 
have had the American public believe that there was no 
such thing as organized communism in the motion-pic¬ 
ture industry. 

The committee pursued its established policy that 
whenever it is obvious that a responsible group, whether 
in industry, labor, or independant organization, does not 
perform its duty in guarding itself against Communist 
influence, then the committee must expose this defect. 
So it was with the motion-picture industry. The com- 
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mittee^s hearings in 1951 resulted in the identification 
of more than 300 persons associated with the industry 
as members of the Communist Party. There were vary¬ 
ing opinions given by witnesses as to the success of the 
Communists in influencing the content of motion pictures. 
The fact was evident that such efforts were made. 

• • • • 

The committee caller Oliver Edmund Clubb, a Foreign 
Service officer of the State Department, who, at first 
questioning, could recall none of the facts related by 
Chambers. Subsequently, through the use of old diaries, 
Clubb did recall the incident and verified in almost every 
aspect the circumstances as related by Whittaker Cham¬ 
bers. The committee has learned that Mr. Clubb’s suit¬ 
ability for continued employment is presently under con¬ 
sideration by the State Department. 

• • • • 

During the past year, this committee has been sub¬ 
ject, as have many congressional committees in the past, 
to the efforts of various pressure groups. The com¬ 
mittee recognizes that for the most part all of the Am¬ 
erican public is interested in the proper identification 
of Communists and Communists endeavors. The com¬ 
mittee, however, cannot lend itself to any selfish aims 
to discredit or defame any persons or groups. To this 
end, the committee must affirm its directed aims to. in¬ 
vestigate subversive and un-American activities, and 
takes this opportunity to invite any person having defi¬ 
nite information concerning the identities of any Com¬ 
munist or knowledge of subversive endeavors to furnish 
such information to the committee. 

• • • • 

During the 1951 hearings of the committee dealing 
with the Hollywood motion-picture industry, there were 
more than 300 persons connected with the industry who 
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were definitely identified as members of the Communist 
Party either past or present. 

• • • • 

History alone will show how many of Professor 
Struik’s students were led by him down the road to com¬ 
munism, from which they were unable to return until 
they had performed acts against their country and fellow 
citizens. The administrators of the Massachuetts Insti¬ 
tute of Technology share equally, if not more so, the re¬ 
sponsibility for leading these young people away from 
American ideals and democratic principles. 

• • • • 

It is estimated that they have checked three-quarters 
of a million names through our indexes this year and 
have consulted an average of well over a hundred pieces 
of file material daily. 

Statistics alone cannot show the total value of service 
provided. So, in conclusion, it should be emphasized that 
during the year 1951 valuable source material was ac¬ 
quired and incorporated in the files, and a larger vol¬ 
ume of reference service than in any previous year was 
provided by the files’ staff to Members of Congress, the 
various agencies of the executive branch of the Govern¬ 
ment, and other members of the committee staff. 

• • • • 

Annual Report 

OF THE 

Committee on Un-American Activities 

For the Year 1950 

• • • • 

While this legislation cannot be retroactive, the com¬ 
mittee intends to devote a major share of its efforts to a 
continued investigation of the persons who have engaged 
in espionage, and the proof of their activities. As il- 
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Instrated by the Scientist X case, this is a long, tedions 
process. A score of witnesses in the Scientist X case 
have been located and subpenaed by the committee. Pros¬ 
ecution is not yet possible because a majority of these 
witnesses refuse to cooperate with their Government, even 
though they themselves are not involved in any espionage 
activities, by refusing to answer questions relating to 
their Communist Party activities on the ground of self¬ 
incrimination. 

An extensive investigation was conducted into the ac¬ 
tivities of Agnes Smedley. The committee planned to 
subpoena, and expose the activities of, Agnes Smedley 
upon her return from England, but, because of her death, 
the results of this investigation have not been made public. 

• • • • 

The committee has made readily available, as a ref¬ 
erence facility, a collection of lists of signers of Com¬ 
munist Party election petitions, obtained from original 
petitions or photostatic copies of original petitions which 
contain 363,119 signatures for various years in 20 States. 
Its reference collection includes information and docu¬ 
mentary evidence collected by staff investigators, official 
records obtained from other agencies, and data supplied 
by law-enforcement agencies. 

• « • • 

Dossiers and reports have been compiled from infor¬ 
mation on file for the use of committee members and 
staff investigators. 

• • • • 

The consolidated card files of the committee now con¬ 
tain more than half a million card references which serve 
as an index to source material on file. 

• • • • 
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During the year 1950, reference collections of the com- 
nodttee were consulted by representatives of various in¬ 
vestigative units of the following agencies: 

Bureau of the Census 
Central Intelligence Agency 
Department of Agriculture 
Department of the Air Force 
Department of the Army 
Department of Commerce 
Department of the Interior 
Department of Justice 
Department of Labor 
Department of the Navy 
Department of State 
Department of the Treasury 
Displaced Persons Commission 
Economic Cooperation Administration 
Federal Bureau of Investigation 
General Services Administration 
Metropolitan Police Department 
National Security and Resources Board 
Securities and Exchange Commission 
United States Civil Service Commission 
United States Coast Guard 
United States Secret Service 

• • • • 


ANNUAL REPORT 
OF THE 

COMMITTEE ON UN-AMERICAN ACTIVITIES FOR 

THE YEAR 
1949 


• • • • 

The committee would like to remind the Congress that 
its work is part of an 11-year continuity of effort that 
began with the establishment of a Special Committee on 
Un-American Activities in August 1938. The committee 
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would also like to recall that at no time in those 11 years 
has it ever wavered from a relentless pursuit and expo¬ 
sure of the Communist fifth column. 

• • • • 

The files of the committee compose one of the most 
comprehensive records in the United States concerning 
individuals active in subversive groups, the programs and 
aims of un-American organizations, and their propaganda 
methods. 

• • • • 

During the year 1949, some 75,000 cards were added to 
the consolidated card records of the Committee, which 
now contain 470,000 card references to activities and affili¬ 
ations of individuals. These cards serve as an index to 
source material contained in periodicals, hearings, re¬ 
ports, pamphlets, and miscellaneous exhibit material in 
file. • • • These indexes and the consolidated card rec¬ 
ord file facilitate investigative work by members of the 
staff and authorized personnel from other agencies. 

• • • • 

In the course of its investigations into aims and organ¬ 
ization of the Communist Party in the United States, the 
committee has made available a large, completely in¬ 
dexed, and readily accessible reference collection of lists 
of signers of Communist Party election petitions, which 
is consulted daily by investigators from various Govern¬ 
ment agencies as well as staff members. These lists, ob¬ 
tained from original petitions or photostatic copies of 
original petitions, contain 363,119 signatures for various 
years in 20 States. 

Of the 363,119 signatures, some 335,660 have been in¬ 
dexed and printed by the committee. The committee has 
published printed lists of signers of election petitions of 
the Communist Party for 1940 in the following States: 
Arizona, California, Connecticut, Dlinois, Indiana, Kan¬ 
sas, Kentucky, Maryland, Michigan, New Hampshire, New 
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Jersey, New York, Ohio, Pennsylvania, Rhode Island, 
Utah, Vermont, West Virginia, and Wisconsin. 

• • • • 

Throughout the year, individual files have been main¬ 
tained on some 3,500 leaders of the Communist Party 
and its various front organizations, and individuals active 
in Fascist movements. 

• • • • 

In connection with reports issued from time to time, 
the Committee on Un-American Activities is cognizant of 
the fact that supporters of Communist-front organiza¬ 
tions and even members of the Communist Party, become 
disillusioned and aware of the true nature of the move¬ 
ment.' In fact it is an objective of the committee to hasten 
such disillusionment and reeducation. The committee en¬ 
deavors in its files and reports to record such repudia¬ 
tion wherever possible, and whenever there seems to be 
convincing evidence of genuine sincerity. 

In other cases where the committee may have erred in 
reference to an individual or an organization, it desires 
to amend its records in order to avoid any injustice. 

• • • • 

This is Your House Committee on Un-American 

AcnviriES 

71 . Of what value has the House Committee on Un- 
American Activities been in exposing subversive activities? 

For a period of many years, the House Committee on 
Un-American Activities was the only Federal body that 
was furnishing the Congress and the American people 
with information relating to subversive activities. The 
true facts of Soviet espionage operations were known to 
the FBI, but it was powerless to act because of adminis¬ 
tration restrictions. The committee, through its investi- 
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gations, hearings, and reports, has over the past years 
exposed many of these espionage operations. The com¬ 
mittee has distributed hundreds of thousands of printed 
hearings and reports, and held hearings throughout the 
United States exposing subversive activities, and gather¬ 
ing information upon which Congress has based legisla¬ 
tion. 

• • • • 

76, Has the committee actxually had the flames of more 
them a handful of persons who were members of subver¬ 
sive groups? 

Since 1948, the committee has had positive identifica¬ 
tions of 4,151 persons who were members of the Commu¬ 
nist Party in the United States. Of this total number, 
2,381 have been named during this 83d Congress by wit¬ 
nesses under oath before the committee. 


105, How has the committee assisted in disclosing the 
operations of the Communist Party and its fronts? 

This committee and the special committee have over 
the past 16 years held hundreds of hearings and issued 
and distributed throughout the United States hundreds 
of thousands of reports exposing the operations of the 
Communist Party and its fronts. 

• • • • 

100 Things You Should Know About Communism 



Exposure in a systematic way began wfith the forma¬ 
tion of the House Committee on Un-American Activities, 
May 26, 1938. 

• • • • 

2, Well, arenH the unions being investigated by your 
committee? 

No. Investigating unions, as such, is NOT the com¬ 
mittee's job, and so the committee does not do it. 
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The House Committee on Un-American Activities was 
started on its way May 20, 1938, with instructions from 
the United States House of Representatives to expose 
people and organizations attempting to destroy this 
country. That is still its job, and to that job it sticks. 

• • • • 

However, this committee, the Department of Justice, 
and other official agencies issue from time to time lists 
of Communist-front organizations and outright Party 
groups. 

• • • • 

48. ' How can Communism he stopped, here? 

First, detect the Communists at work around you. 
Second, expose them and all their connections. Third, 
wherever possible, force their prosecution under the laws 
of our country. 

• • • • 

(Reference on p. 81.) 

Congress of the United States, 

House of Representatives, 
Committee on Un-American Activities, 
Washington, September 21,1950. 

Release 

In a report dated March 29, 1944, the Special Com¬ 
mittee on Un-American Activities listed the United Gas, 
Coke and Chemical Workers of America as an organiza¬ 
tion in which “Communist leadership is strongly en¬ 
trenched.” In a publication issued in December 1948, 
entitled “100 Things You Should Know About Commu¬ 
nism and Labor” the Committee on Un-American Activ¬ 
ities repeated the foregoing statement in answer to the 
question “What Unions have the Communists controlled.” 

Upon request of the officers of this union a subcom¬ 
mittee of this committee, on August 17, 1950, heard the 
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testimony of Mr. Martin Wagner, President of the or¬ 
ganization. From this evidence the committee finds: 

(1) The United Gas, Coke and Chemical Workers 
of America has taken energetic and effective meas¬ 
ures to eliminate such influence. 

(2) All persons against whom substantial evidence 
of Communist activities or views exists in the rec¬ 
ords of the Committee on Un-American Activities, 
have been removed as officers. 

(3) The charters of local unions found by the 
parent organization to be following the Communist 
Party line have been revoked. 

(4) According to a constitutional amendment 
adopted by the union, no person who is a member 
of a Communist, Nazi, or Fascist organization may 
be a member of the executive board or an employee 
of this union. 

Upon this testimony, the Committee on Un-American 
Activities has adopted a resolution providing: 

(1) The name of the United Gas, Coke and Chem¬ 
ical Workers of America shall be dropped from fu¬ 
ture editions of the committee pamphlet “100 Things 
You Should Know About Communism.” 

(2) No additional copies of the present issue of 
any connnittee publication containing reference to 
this union shall be issued without notation that the 
statement about the union is no longer true. 

(3) Any statement by any person to the effect that 
this committee now finds that the United Gas, Coke 
and Chemical Workers of America under its present 
officers and bylaws, to be under Communist influence 
or leadership, is unauthorized and untrue. 

(4) That a copy hereof, over the signature of the 
committee chairman shall be furnished the union. 
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The foregoing is a copy of the action taken by the 
Committee on Un-American Activities on the report of 
its subcommittee appointed to hear the testimony of Mr. 
Martin Wagner, President of the United Gas, Coke and 
Chemical Workers, CIO. 

Jno. S. Wood, 

Chairman, Committee on Un-American Activities 

• « • • 


ORGANIZED COMMUNISM IN THE UNITED STATES 


• • • • 

This seeming paradox is at least partially explained by 
the fact that a major segment of anti-Communist opinion 
has remained apathetic, or at least passive and inarticu¬ 
late, largely because the great -American public has no 
real understanding of the Communist threat—and for the 
further reason that a considerable aggregation of self- 
serving, self-proclaimed “anti-Communists” are actually 
helping the Communist cause by their continuous carp¬ 
ing criticism of every honest eifort to expose and combat 
Communist subversion—a situation which likewise is 
flourishing because of a lack of public appreciation of 
Communist methods and objectives. 

• • • • 


i BEPOET ON THE MABCH OF LABOK 


• • • • 

The foregoing report has sought to spotlight the Com¬ 
munist iParty members and Communist purposes behind 
the innocuous-sounding publication, the March of Labor. 
Since a Communist “front” is aimed primarily at deceiv¬ 
ing loyal Americans into doing the party’s work such a 
project cannot long exist once its true purposes are 
known. 

• • • • 
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Mr. Polumbaum: I believe that this committee—if this 
committee has any evidence of illegal activities or illegal 
conspiracy, it is certainly within its right to bring this 
evidence before the proper authorities and have any per¬ 
sons so charged brought into court. 

Mr. Clardy: That is what we are doing. We are bring- 
inng it to the attention of the American people—the real 
jury that will convict those of you that may be engaged 
in that conspiracy. 

• • • • 

COMMUNIST METHODS OF INFILTRATION 
(EDUCATION—PART 4) 

Hearings Before the Committee on Un-American 
Activities House of Representatives 

Eighty-Third Congress 
First Session 

• • • • 

Mr. Velde: I was in the Federal Bureau of Investiga¬ 
tion for some time and I am aware of the fact that while 
every attempt is made to discover subversive activities 
by the Federal Bureau of Investigation, like all other 
intelligence agencies they are not infallible, and I can 
assure you very definitely that the Federal Bureau of 
Investigation does not have the complete roster of mem¬ 
bers of the Communist Party and does not have a com¬ 
plete list of all of the persons in this country who are 
engaged in subversive activities. That fact has been 
brought out. I think Mr. J. Edgar Hoover and the Fed¬ 
eral Bureau of Investigation are fine people and it is a 
great organization, but they are not infallible. 

So as a committee of Congress, elected by the people, 
we feel that we have a duty and that duty has been im¬ 
posed upon us by Congress not only to report to Con¬ 
gress for the purpose of remedial legislation but to in¬ 
form the people who elected us about subversive acfiv- 
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ities. Frankly, I think that at the time you became dis¬ 
satisfied and withdrew from the Communist Party, as an 
American citizen it imposed a duty upon you to apply 
to some agency of government which was interested in 
subversive activities. You say you knew they were in¬ 
vestigating you. I mean that in all respect, but I just 
want to put that in the record. 

• • • • 

Mr. Doyle: • • • We are assigned by the United States 
Congress to investigate any individual whom the record 
shows is in the judgment of the committee and the evi¬ 
dence, subversive. 

• • • • 

Schedule B 

Excerpts from the following documents are included in 
Schedule B: 

1. Special Report on Subversive Activities Aimed at 
Destroying our Representative Form of Government, 77th 
Congress, 2nd Session, House Report No. 2748 (1942). 

2. Report of the Committee on Un-American Activ¬ 
ities, '79th Congress, 2nd Session, House Report No. 2742 
(1946). 

3. Hearings Before the Committee on Un-American 
Activities, House of Representatives, 82nd Congress, 2nd 
Session, Communist Activities in the Chicago Area— 
Part 1 (1952). 

4. Hearing Before the Committee on Un-American 
Activities, House of Representatives, 83rd Congress, 1st 
Session, Communist Methods of Infiltration (Education— 
Part 2) (1953). 

5. Report of the Special Committee, House of Repre¬ 
sentatives, to Investigate Un-American Activities, H. 
Rep. No. 2, 76th Congress, 1st Session, 13 (1939). 

, 6. Report of the Special Committee to Investigate 
Un-American Activities, House of Representatives, H, 
Rep. No. 1476, 76th Congress, 3rd Session, 1,3,24 (1940). 
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7. Report of the Special Committee to Investigate 
Un-American Activities, House of Representatives, H. 
Rep. No. 1, 77th Congress, 1st Session, 24 (1941). 

Special Report on Subversive Activities Aimed at De¬ 
stroying Our Representative Form of Government.— 
77th Cong. 2nd. Sess., 1942. 

“This committee has defined its special function, in ac¬ 
cordance with the terms of the mandate given by the 
House, as the discovery and exposures of those enemy 
groups which fight with nonphysical weapons as a fifth 
column on our home front,” (page 2) 

“On October 25, 1939, the Committee made public the 
names, positions, and salaries of some 563 Government 
employees located in Washington, D. C. who were mem¬ 
bers of the American League for Peace and Democracy. 
In three reports which this committee has made to the 
House, it has found the American League for Peace and 
Democracy to be a communist front organization. It will 
be recalled that Earl Browder was Vice President of that 
organization. Furthermore, the Attorney General, Mr. 
Francis Biddle, has branded the American League a sub¬ 
versive organization, in language as strong as any used 
by this committee in its character. In making public this 
list, the committee issued an accompanying statement 
which made clear that it did not consider all of the people 
on that list or any one of them in particular to be com¬ 
munists, but in view of the fact that these Government 
employees were members of a communist front organiza¬ 
tion and continued their membership long after the or¬ 
ganization was exposed as being communistic, the com¬ 
mittee felt that the Congress and the people were entitled 
to know who they were. This was an authentic member¬ 
ship list obtained from the Headquarters of the Amer¬ 
ican League for Peace and Democracy by due process 
of subpoena which was served upon the Secretary of the 
organization, (pages 4 and 5). 


L 


152 A 


Report of the Committee of Un-American AcnvrriEs, 
79tli Congress, 2nd Session. 1946. H. Kept. 2742. 

“The committee, during the past 2 years, has assembled 
an exhaustive file on eveiy’ known subversive individual 
and organization at work in the United States today. The 
committee’s system of cross-indexing, filing, and master 
filing is considered one of the outstanding systems of 
this type in the United States. The files of the commit¬ 
tee are used daily as sources of information by prac¬ 
tically' every investigative division of the Federal Gov¬ 
ernment.” (Page 16) 

• • • • 

Hearing Before the Committee on Un-American Activ¬ 
ities House of Representative —83rd Congress 1st 
Sess. (1953) 

Communist Methods of Infiltration (Education—Part 2) 
Mr. Velde * * • 

“In relation to the appearance of Abraham Glasser, 
professor in the Rutgers University School of Law, the 
committee wishes to acknowledge and express its appre¬ 
ciation to Rutgers University and its officials for the 
excellent cooperation it has extended the committee. The 
committee wishes to state that it hopes that the excellent 
spirit^ of cooperation exhibited by this outstanding uni¬ 
versity might serve as a model to other colleges and 
other universities in the United States. There has been 
no implication nor misunderstanding that the committee, 
in hearing Mr. Glasser, has in any manner instituted or 
conducted any investigation of Rutgers University, (p. 
221 ) 


H. Rep. No. 2, 76th Cong., 1st Sess., 13 (1939) 

“While Congress does not have the power to deny to 
citizens the right to believe in, teach, or advocate com- 


munism, fascism, and nazism, it does have the right to 
focus the spotlight of publicity upon their activities.” 

H. Rep. No. 1476, 76th Cong., 3d Sess., 1, 3, 24 (1940) 

. . Investigation to infonn the American people . . . 
is the real purpose of the House Committee . . . The 
committee conceives its principal task to have been the 
revelation of the attempts now being made by extreme 
groups in this country to deceive the great mass of earn¬ 
est and devoted American citizens . . . The purpose of 
this committee is the task of protecting our constitutional 
democracy by ... pitiless publicity ...” 

H. Rep. No. 1, 77th Cong., 1st Sess., 24 (1941) 

“This committee is the only agency of Government that 
has the power of exposure . . . There are many phases 
of un-American activities that cannot be reached by leg¬ 
islation or administrative action.” 

83 Cong. Rec. 7570 (1938), May 26, 1938 

Mr. Dies: “I am not in a position to say whether we 
can legislate effectively in reference to this matter, but 
I do know that exposure in a democracy of subversive 
activities is the most effective weapon we have in our 
possession,” 

92 Cong. Rec. 3767 (1946), April 16, 1946 

Mr. Mundt: “The country might as well be told first 
as last that our committee is in this fight to expose un- 
American activities to the finish. By your votes today 
we ask you to give evidence of your support.” 

Cong. Rec. Vol. 91, Part 1, 79th Cong., 1st Sess. January 

16, 1945 (Page 275) 

Mr. Rankin: • • • I realize that the eyes of the Nation 
will constantly be upon every member of that conunittee. 
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I realize that the eyes of the young men who are fight¬ 
ing and dying on foreign soil for this great Republic 
of ours, for this great constitutional government, for 
American institutions, and for the American way of life, 
are on us now, and will be at all times upon every mem¬ 
ber of this committee. 

I serve notice on the Un-American elements in this 
country now that this “grand jury” will be in session to 
investigate Un-American activities at all times. 

Cong. Rec. Vol. 92, Part 4, 79th Cong., 2nd Sess. May 17, 

1946 (Page 5217). 

Mrj Mundt: Our task—to which you Members of this 
House assigned us—is to seek out and to expose those 
activities which althogether legal are none the less un- 
American, subversive, and contrary to the American 
concept. 

100 Cong. Rec., Daily Issue, July 27, 1954 (Page 11589). 

Mr. Gross: Mr. Chairman, in conclusion I submit the 
following report from the House Un-American Activities 
Committee: 

[Information from the files of the Committee on Un- 
American Activities, United States House of Representa¬ 
tives] 

May 24, 1954. 

For: Honorable H. R. Gross 
Subject: Herman P. Reissig 

99 Cong. Rec. page 1985—March 16, 1953 

Mr. Moulder • • • 

“The Committee on Un-American Activities has and 
will continue to expose communism. It has an excellent 
record of public service in exposing and warning the 
American people of the evils of communism, and we must 
not permit baseless propaganda to injure the work of 
the committee.” 
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99 Cong. Rec. page 2019—March 17, 1953 
Mr. Jackson • • • 

“The work of the House Committee on Un-American 
Activities is one designed to give the American people 
a continuing picture of the Communist Party at work; to 
expose its propaganda efforts, and to inform citizens of 
organiation and individuals dedicated to the destruction 
of the American Republic. Its investigations are confi¬ 
dential only to the extent necessary to determine facts. 
Its hearings are public, open to all informational media, 
and its millions of publications go directly to the people 
of this Nation.” 

99 Cong. Rec. page 2130—March 19, 1953 
Mr. Velde * • • 

“No. 1. Demands and requests that an investigation be 
made of individual Communists in the religious field. To 
these loyal and sincere citizens, may I say that I feel 
Communists should and will be ferreted out and reported 
to the Congress and to the people, wherever they may be 
found. 


99 Cong. Rec., page 1371—February 24, 1953 

“Mr. Jackson: Mr. Speaker, during the past 3 years, 
the Committee on Un-American Activities, of which I am 
a member, has been conducting an investigation into the 
extent of Communist infiltration of the Hollywood motion- 
picture industry. During this period, the committee has 
exposed several hundred persons who were employed in 
the motion-picture industry and who were or are mem¬ 
bers of the Communist Party.” 
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99 Cong. Rec., page 1820—March 10, 1953 

Statement by Representative Clyde Doyle, of Califor¬ 
nia, Member of Abided Services Committee and House 
Un-American Activities Committee. 

However, the activities of all subversive individuals 
and groups must be exposed at the earliest possible date 
to public knowledge and spotlight. 

99 Cong. Rec., page 1640—March 5, 1953 
Mr. Doyle • • • 

“Mr. Speaker, this is w’hat the jury in Los Angeles and 
in these other cities had found these conspiratorial, to¬ 
talitarian, unpatriotic, hypocritical, dangerous, ungrateful 
citizens to be guilty of. This is the sort of people in our 
Nation whom I, as a member of the Un-American Activ¬ 
ities' Committee, am primarily interested in uncovering 
to the light of day wdth their dastardly conceived plans 
against our American freedoms.” 

99 Cong. Rec., page 1360—February 24, 1953 
Mr. Jackson . . . 

We are interested instead in finding out who the Com¬ 
munists are and what they are doing to further the 
Communist conspiracy. 

• • • • 

Mr. Kearney • • • 

We agree with that and we are going to find the Com¬ 
munists in education and elsewhere throughout this coun¬ 
try, if this body will go along and give us the funds we 
need to do the job. 

99 Cong. Rec., page 1359—^February 24, 1953 
‘‘Mr. Kearney: • * • 

Let me say this to the gentleman that this committee 
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was constituted to seek out communism, no matter where 
it be, in this country, and that is what we are going to do. 

• • • • 

1954 Cong. Record—^House—^Feb. 25 

It is our hope that through the continued efforts of this 
committee we will be able to find other people who have 
been gnawing at the vitals of our beloved Republic to the 
end that they, too, may discover the effectiveness of the 
Smith Act. 

• • • « 

Mr Velde: * • • 

The Congress will certainly recognize that it has given 
a very broad mandate to the committee to investigate sub¬ 
versive propaganda and activities. I can say with pride 
that the committee has confined itself well within the limits 
of this mandate. The committee has investigated individ¬ 
uals and not groups. It has found that these individuals 
have been in many varied groups and occupations within 
the United States. The committee has, hovrever, made no 
study of the various groups which these individuals have 
infiltrated. There has been no investigation of education, 
religion, labor, or any other field, but there were individuals 
named by witoesses before the committee who are assoc¬ 
iated with these fields. 

Even though the Communist Party in the United States 
has to a great extent gone underground, the House Commit¬ 
tee on Un-American Activities, during the past year, re¬ 
ceived from witnesses the identification of more than a 
thousand individuals who had been members of the Com¬ 
munist Party, and again I should like to point out that these 
identifications have been made public and, with but one ex¬ 
ception, none have come forward and denied that they 
have been members of the Communist Party. 

• • • • 

Mr. Velde: That is the distinction that I made between 
it and the FBI. The work of the two is in no way compar- 
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able. The chief point of differences is the fact that the 
FBI cannot because of the secret nature of its work make 
any of the information relative to subversion public unless 
it is in a criminal case, whereas our Committee on Un- 
American Activities can make public the information that 
it obtains. 

Mr. Walter: I think the gentleman is overlooking one 
very important fact, namely, that the Committee on Un- 
Ameriban Activities has a very large library, and it furn¬ 
ishes to various Government agencies information that 
those agencies have not obtained. That is true even of 
the FBI. So that a large part of the money appropriated 
to the Committee on Un-American Activities is expended 
for filing clerks who are engaged in the preparation of 
this very large library. 

• • • • 

Mr. Doyle: * * * 

This is no time to economize—^not a nickePs worth—^in 
the field of exposing subversive activities wherever they 
are in my judgment. 

• • • • 

Furthermore, there is no time like the immediate present 
to help uncover and expose to the daylight or patriotic 
American citizens those who continue directly or indirectly 
as active members or participate in the Communist con¬ 
spiracy to eventually overthrow the constitutional form of 
Government of our beloved Nation by force and violence. 

• • • • 

Schedule D 

Schedule D consists of articles from the New York Times 
of the following dates: 

February 9, 1953. February 12, 1953. February 19, 
1953. February 26, 1953. March 13, 1953. March 20, 


1953. May 21,1953. July 4,1953. July 8,1953. July 24, 

1953. October 29, 1953. January 28, 1954. February 7, 

1954. May 15,1954. June 16,1954. June 18,1954. July 
16,1954. September 19,1954 and Washington Daily News 
for November 19, 1954. 

• • • • 

The New York Times, February 9, 1953—9:1 

Philadelphia, Feb. 8 (AP)—^Representative Harold H. 
Velde, Republican of Illinois, Chairman of the House Un- 
American Activities Committee, said today “its a lot bet¬ 
ter to wrongly accuse one person of being a Communist 
than to allow so many to get away with such Communist 
acts as those that have brought us to the brink of World 
War 

• • • • 

The New York Times, February 12,1953. 

Washington, Feb. 11—The Senate group, Mr. Velde 
said, is searching for “organized” communistic activity in 
the educational system and dealing with institutions. His 
committee will continue to concentrate upon “individual 
members of the Communist Party who in the past and pos¬ 
sibly at the present time, are engaged in the field of edu¬ 
cation.^* 

• • • • 


NEW YORK TIMES 1953 
Fehrua/ry 19,1953 —Page 10 

Washington, February 18.— • • * He also announced 
that despite “scattered** protests by educators, college ad¬ 
ministrators gennerally had cooperated. He insisted the 
committee w£is not investigating education but was inter¬ 
ested only in “tracking down individual communists in 
the education field.** 
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THE NEW YORK TIMES 
Thursday, February 26,1953 —Page 16 

Washington, February 25.— • • • The House Commit¬ 
tee, headed by Representative Harold H. Velde, Republican 
of Illinois, appeared to be highly conscious of criticism in it. 
In an opening statement, Mr. Velde insisted that the in¬ 
vestigation was no different from preceding inquiries into 
labor unions and other areas. He emphasized that the 
committee was not seeking to investigate institutions as 
such, but to ferret out communists operating within them. 

• • • * 


THE NEW YORK TIMES 
' Friday, March 13,1953—12:5 

Washington, March 12—* * * In confirming the commit¬ 
tee's action, Mr. Velde declared: 

“I never did propose an investigation of the clergy nor 
did I propose an investigation of churches. We are in¬ 
terested in investigating individual Communists—whether 
they be found in education, in labor, in the clergy or in the 
legal profession.^’ 

• • • • 

! THE NEW YORK TIMES 

! Friday, March 20,1953—11:3 at 4 

Mr. Velde • • • referred also to another controversial 
inquiry, that of communism in schools, and said he was not 
investigating the institutions but individual members of 
their faculty. 

• • • • 

NEW YORK TIMES 
i Thursday, May 21, 1953—^Page 20 

Washington, May 20 (UP)—The House Un-American 
Activities Committee said today it had decided to make no 
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changes in its methods of ferreting out Communists wher¬ 
ever it found theroL 

• • • • 

THE NEW YORK TIMES 

Saturday, July 4,1953—1:6at 4:7 

• • • • 

Representative Velde, the committee chairman, was non¬ 
committal on this development, which had been view in 
some Congressional quarters as the start of an inquiry 
such as Mr. Velde had said was **a possibility,’* although 
he had insisted that he meant no investigation of churches 
or religions. 

Asked what his position was, Mr. Velde said: “We are 
seeking the identification of Communists, former Commun¬ 
ists and those who now symphathize with communism or 
have in the past, regardless of the field in which they 
operate.” 

• • • • 


THE NEW YORK TIMES 

• • * • 

Wednesday, July 8, 1953—13:1 at 2 

Mr. Clardy said the committee was not investigating or 
attacking the clergy or the churches or religion but was 
trying to expose Communists in any field, “whether in the 
clergy or in my own [the law] or any other group.” 

• • • • 


THE NEW YORK TIMES 
Friday, July 24, 1953—8:4 

Washington, July 23—* * * “It was the sense of the com¬ 
mittee that it is not to be inferred by anyone that this was 
an initiation of an investigation in the field of religion. It 
is in keeping with the committee’s policy to investigate 
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individual Communists or members of Communist front 
groups wherever they might be found. 

• • • • 


THE NEW YORK TIMES 
' Thursday, October 29, 1953—22:4 

Washington, Oct. 28—* * * Representative Harold V. 
Velde, Republican of Illinois, who heads the committee, 
said the hearings scheduled for Nov. 16 and 17 would “deal 
exclusively with individual teachers in the Philadelphia 
area who have been identified as present or past members 
of the Communist party.” 

• • • • 


THE NEW YORK TIMES 

! Thursday, January 28, 1954—1:4 at 16:5 

• • • • 

The House Un-American Activities Committee moved in¬ 
to the picture this afternoon. Its chairman Harold H. 
Velde, Illinois Republican, suggested that the V.F.W. sup¬ 
ply names of suspected Communists to the committee as 
well as to the F. B. I. 

“We welcome the cooperation of such patriotic organiza¬ 
tions,’^ he declared. 

The I New York Times, Sunday, February 7, 1954. 16.6 

Washington, Feb. 6 (AP)—The House Un-American Ac¬ 
tivities Committee said today it had deleted the Consum¬ 
ers’ Union from the list of organizations it describes as 
subversive. 

It invited other organizations to take steps similar to 
those it said were taken by the Consumers’ Union to obtain 
clearance. It did not state what the steps were. 

The committee devoted a part of its annual report to 
the Consumers’ Union. The organization publishes Con¬ 
sumer Reports which carries articles on the quality of prod¬ 
ucts for the guidance of buyers. 
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The committee said it cited the Consumers^ Union in 
1944 on the basis of information in committee records. It 
said the organization initiated steps **to clarify the situa¬ 
tion.^’ 

• • • • 

The New York Times, May 15,1954—^9:8 
2 OUSTED FROM JOBS 

Workers Force Balky Red Inquiry Witnesses to Quit 

Flint, Mich., May 14 (AP)—Pirate fellow-factory work¬ 
ers today forced two “Fifth Amendment” Congressional 
subcommittee witnesses to quit their jobs. 

At least 500 workers at Buick’s Dynaflow plant escorted 
Howard I. Falk to the factory gate. At the Chevrolet plant, 
a spontaneous sitdovui strike ended with the dismissal of 
Marvin M. Engel. 

Both Mr. Falk and Mr. Engel had refused to answer 
questions yesterday before a House of Representatives Un- 
American Activities subcommittee investigating Commun¬ 
ist infiltration of Flint auto plants. 

Under the Fifth Amendment, a witness is not compelled 
to give incriminating evidence against himself in a criminal 
case. 

• • • • 

13:3—The New York Times, Wednesday, June 16, 1954. 

Seattle, June 25— * * * During her second day in the wit¬ 
ness chair before six Representatives, headed by the chair¬ 
man, Representative Harold H. Velde, Republican of Il¬ 
linois, Mrs. Hartle gave the names of more than fifty ad¬ 
ditional persons whom she declared she knew to be Com¬ 
munist. 

# • • • 

11:5—The New York Times, Friday, June 18, 1954. 

Seattle, June 17— * * * Mr, Hartle has named in four 
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days about 450 persons she declares she knew as Commu¬ 
nists and her testimony is to continue. * * * 

• • • • 

The New York Times, July 16,1954—7:1. 

Washington, July 15 (UP)— • • * The witness today, 
like five who appeared yesterday, refused to tell the House 
Committee on Un-American Activities whether they were 
or had been Communists. All invoked the Fifth Amend¬ 
ment to the Constitution, which savs no one can be forced 
to testify against himself. 

Two of the witnesses, Ray I. Pinkson, 42 years old, an 
electrician, and Victor Fleischer, an auto mechanic, are 
Russian born. A third, William Shonick, a piano tuner, was 
bom in Poland. A threat of possible deportation for re¬ 
fusal to answer was raised against them. 

• • • * 

The New York Times, Sunday, September 19,1954. 37-1 

Washington, Sept. 18— * * * The patriotic-critics, the re¬ 
port implied, largely had been either uniformed or misin¬ 
formed. Many, it held, had become innocent and effective 
stooges to aid the Communist conspiracy. The committee 
stated it hoped to enlighten them. 

• • • • 

Since 1948, the report stated, the committee has obtained 
“positive’^ identifications of 4,151 persons who had been 
Communist party members. Not more than two responded 
to refute the charge and changed previous testimony to a 
point prompting citation for perjury. 

• • • • 

The Washington Daily News, Friday, November 19,1954. 

JOHN Q. WILL BE INVITED TO HEARINGS 

Rep. Francis E. Walter (D., Pa.), who will take charge 
in the new Congress of House activities against commu- 
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nists and their sympathizers, has a new plan for driving 
Reds out of important industries. 

He said today he plans to hold large public hearings in 
industrial communities where subversives are known to be 
operating, and to give knovm or suspected commies a 
chance in a full glare of publicity to deny or affirm their 
connection with a revolutionary conspiracy—or to take 
shelter behind constitutional amendments. 

By this means, he said, active communists will be ex¬ 
posed before their neighbors and fellow workers, ‘‘and I 
have every confidence that the loval Americans who work 
with them will do the rest of the job.” 

Invite Ptjblic 

Hearings of a similar nature have been held in local 
areas, but Rep. Walter wants to make them bigger, with 
the public being urged as well as invited to attend. 

“We will force these people we know to be communists 
to appear by the power of subpoena,” Rep. Walter said, 
“and will demonstrate to their fellow workers that they are 
part of a foreign conspiracy.” 

• • • • 
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No. 13,299 


APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

Appellant appeared in response to a subpoena and testified before 
the Committee on Un-American Activities of the House of Representatives 
that he had been a member of a ’’Communist Party” group that had met to 
study and debate the philosophy of Marxism during the early 1940’s, and 
that he had ’’considered” himself a ’’Commimist”. After telling the Com¬ 
mittee that he would not answer questions concerning the identity of others, 
he was asked a number of questions about nine individuals, all of whom 
had been previously identified before the Committee as members of the 
Communist Party, most of whom previously had admitted before the Com¬ 
mittee that they had been members of the Communist Party during the 
early 1940’s. Even though the Committee had ’’complete information” at 
the time appellant testified, he was cited for contempt, indicted on 22 
counts under 2 U.S. C. Sec. 192 for refusal to answer 22 questions, and 
convicted for refusal to answer one of them. The questions presented by 
this case are: 

1. Does a witness, by admitting that he had at one time 
’’considered” himself a Communist and participated in a ’’Com¬ 
munist Party” study group (although denying that the group did 
anything illegal) thereby ’’waive” the right to rely upon the self¬ 
incrimination clause of the Fifth Amendment when asked if per¬ 
sons identified as ’’hard-corps” Communists had also been 
members of this group? 

2. Is a witness’ contempt total and complete when he makes 
it known to a Congressional Committee that he will not testify 
along a given line of inquiry, or may a Committee, by thereafter 
multiplying the questions, multiply the offenses {and the possi- 

I 

bility of a successful prosecution ? ; 


3. If a Congressional Committee, after directing a witness 
to answer a question, permits a witness to restate his position 
for refusal to answer, must the Committee rule upon the witness* 
response in order to lay a foundation for a contempt conviction? 

4. Is Congressional power to compel "corroborative"’ evi¬ 
dence unlimited and, if not, is a defendant in a "contempt" 
prosecution entitled to investigate and/or to prove that the 
Congressional Committee had a "truck load" of evidence concern¬ 
ing the questions he refused to answer ? 

5. Does the Committee on Un-American Activities have a 
separate and distinct power to "expose" individuals and, if not, 
was the Committee exercising this function when it questioned 
appellant ? 

6. Does the First Amendment to the Constitution of the 
United States protect against forced disclosure of a witness* 
past associates in a "Communist Party" group in the circum¬ 
stances of this case ? 

7. Is 2 U.S. C. Sec. 192, read together with the author¬ 
ization of the Committee on Un-American Activities, so vague 
and indefinite as to violate the due process clause of the Fifth 
Amendment to the Constitution of the United States ? 

8. Is a defendant entitled to a dismissal of an indictment 
or a preliminary hearing thereon ^en he alleges by motion 
and affidavit that less than twelve jurors on the grand jury 
which indicted him were able to exercise an independent judg¬ 
ment by reason of the fear engendered by operation of the 
Government employees security programs, a fear vdiich 
amounted to an actual bias and prejudice against him ? 




(iii) 

INDEX 


APPELLANT’S STATEMENT OF QUESTIONS PRESENTED .... 

JURISDICTIONAL STATEMENT. 

STATEMENT OF THE CASE. 

STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED . 

STATEMENT OF POINTS. 

SUMMARY OF ARGUMENT. 

ARGUMENT 

I. Appellant’s Reliance Upon The Self-Incrimination Clause of The 
Fifth Amendment Protects Him From Conviction for Refusal to 
Answer the Question in Count 11. 

A. The Rogers Case Does Not Require an Affirmance of the 

Conviction. 

B. A Witness Does Not Waive His Right to Invoke the Privi¬ 
lege Against Self-Incrimination Merely by Answering 
Some Questions on a Given Subject. A Witness Waives 
His Right to Invoke the Privilege Only When His Prior 
Testimony Is So Incriminating That Refusal to Answer 
Additional Questions Would Avail Him Naught 

C. Appellant's Testimony Was Not Incriminating. To The 

Contrary. Appellant Consistently Denied Guilt or Any 
Knowledge of Crime. 

D. An Answer to the Particular Question Here in Issue Would 

Have Subjected Appellant to More Than a "Mere Imaginary 
Possibility of Increasing the Danger of Prosecution" As It 
Would Have Placed Him in a Designated Communist Party 
Group Composed of Persons Previously Identified as Being 
Highly Disciplined, Rigidly Controlled and Advocating a 
Successful Overthrow of the Existing Order by Force and 
Violence . 

E. "Any Compulsory Discovery by Extorting the Party’s Oath. , . 

Is Abhorrent to the Instincts of an American" and This Court 
"Must Indulge Every Reasonable Presumption Against Waiver 
of Fundamental Constitutional Rights" . . . . , 

II. Appellant’s Contempt (If Contempt It Be) Was Total When He Stated 
That He Would Not Testify Concerning the Identity of Others. The: 
Refusal to Answer the Question in Count 11 Cannot Be Considered as 
Anything More Than An Expression of His Intention to Adhere to His 
Earlier Statement and as Such Is Not Separately Punishable . j 

in. Appellant Was Not Clearly Apprised That the House Committee De-{ 
manded an Answer to the Question in Count 11 Notwithstanding His j 
Objection. Consequently There Can Be No Conviction Under Sec- i 
tion 192 for Refusal to Answer That Question . . . . | 

IV. Congressional Power to Investigate and Punish for Contempt Is an I 

Implied and Limited Power Which Conflicts With the Individual | 

Citizen’s Right to Privacy. Although Congressional Committees i 
Have the Right to the Testimony of Two or Three or Five or More | 
Witnesses to Corroborate the Testimony of a Prior Witness, Some- j 
where a Limit Is Reached Where the Right of tiie Individual to 
Privacy Exceeds the Right of the Committees to Conoborative | 
Evidence. The Lower Court Erred in Refusing Appellant the Right ! 
to Prove That the Limit Had Been Reached in His Case . . | 
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For The District of Columbia Circuit 


No. 13,299 


MARCUS SINGER, 


V. 
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UNITED STATES OF AMERICA, 

Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a conviction (contempt of Congress) and 

i 

sentence ($100 fine and a suspended three month jail sentence) in the 

i 

United States District Court for the District of Columbia (Judge Burnita 

i 

Matthews). This Court has jurisdiction under 28 U.Si C. Sec. .1291. 

Jurisdiction of the case below was based on 18 tj.S. C. Sec. 3231. 

i 

STATEMENT OF THE CASE | 

Appellant, Marcus Singer, is a professor of zoology at Cornell 
University. From 1938 to 1951 he was at Harvard, fi^t as a teaching 

I 

fellow at the biological laboratories and then as a meipber of the Medical 

i 

School feculty (JA 52- 53). He was subpoenaed to and ^d give testimony 


2 


before a Subcommittee of the Cbmmittee on Un-American Activities of the 
House of Representatives on May 26 and May 27, 1953. 

Appellant testified in essence^ that he was not a member of the Com¬ 
munist Party, and when asked if he had ever been a member, replied that 
he did not remember ’’membership or a card in the Communist Party or 
any formal dues as such** (JA 56). He admitted that he had ’’considered” 
himself a Communist for a period during the early 1940* s (JA 56), and had 
voluntarily met with a study group of professors from Harvard and MIT to 
discuss and debate the philosophy of Marxism (JA 53-54). He answered 
all questions concerning his own activities and views, and all questions 
concerning the size, composition and activities of the group in which he 
had participated. He refused to answer questions relating to the identity 
by name of the other members of his group. 

On November 22, 1954, appellant was indicted on 22 counts for re¬ 
fusal to answer these questions (JA 2-6). The appellant waived a jury and 
trial began on January 18, 1956 (JA 19). Prior to and during the trial 
appellant made a number of motions to either dismiss the indictment or 
for a judgment of acquittal, including those set forth in the Statement of 
Points (JA 19-20). 

Ultimately, on March 16, 1956, appellant was found not guilty on all 
counts except Count 11, concerning nine persons, which reads as follows: 

”Now, these people we have mentioned up to this time 
—Robert G. Davis, Wendell H. Furry, Isador Amdur, Nor¬ 
man Levinson, Jolm H. Reynolds, Dirk Struik, Willi^ 

Ted Martin, Lawrence Arguimbau, and Helen Deane Mark¬ 
ham — did they attend these meetings to which you testified 
yesterday?” (JA 4) 

Five of the persons named in Count 11, Professors Davis, Amdur, 
Levinson, Martin and Arguimbau had all testified before the House Com¬ 
mittee that they had been members of the Communist Party and identified 
other persons with whom they had met. Another of the nine persons. 
Professor Struik, was then under indictment for conspiring to overthrow 

This appeal presents several issues of fact and the testimony concerning tiiese issues is set forth at 
leng& at the pertinent parts of the argument. 



the Commonwealth of Massachusetts by force and violence. Still another, 
Professor Furry, had admitted to Harvard College that he had been a mem¬ 
ber of the Communist Party, and Harvard had made this admission public. 
All of the nine persons named in Count 11 had been publicly identified be¬ 
fore the House Committee as members of the Communist Party, some of 
them five or six times over. Public reports of the Committee showed that 
some of these nine persons had been identified by additional witnesses in 
executive sessions of the Committee (JA 116-122). According to the testi¬ 
mony of the House Committee counsel, the House Committee had complete 
information" prior to the time appellant testified (JA 101-102). 

On April 13, 1956, the lower court denied appellant’s motion for a 
judgment of acquittal notwithstanding verdict, and sentenced him to a $100 
fine and a suspended three months term of imprisonment. 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 

The Smith Act, 54 Stat. 671, 18 U.S. C. Sec. 2385 provides in pertin¬ 
ent part as follows: 

Sec. 2 

(a) It shall be unlawful for any person — 

(1) to knowingly or willfully advocate, abet, advise or teach 
the duty, necessity, desirability, or propriety of overthrowing or 
destroying any government in the United States by force or vio¬ 
lence, or by the assassination of any officers of any such govern¬ 
ment; 

(2) with intent to cause the overthrow or destruction of any 
government in the United States, to print, publish, edit, issue, 
circulate, sell, distribute, or publicly display any written or 
printed matter advocating, advising, or teaching the duty, neces¬ 
sity, desirability, or propriety of overthrowing or destro 3 dng 
any government in the United States by force or violence; 

(3) to organize or help to organize any society, group, or 

assembly of persons who teach, advocate, or encourage the 
overthrow or destruction of any government in the United States 
by force or violence; or to be or become a member of, or affil¬ 
iate with, any such society, group, or assemblyj of persons, 
knowing the purposes thereof." ; 
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2U,S. C. Sec. 192, R.S. 102 (52 Stat. 942), as amended, provides: 

»»Every person who having been summoned as a witness 
by the authority of either House of Congress to give testimony 
or to produce papers upon any matter under inquiry before. . . 
any committee of either House of Congress, willfully makes 
default, or who having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not more than 
$1,000 nor less than $100 and imprisonment in a common jail 
for not less than one month nor more than twelve months. ” 

Title 2 U, S. C. Sec. 194 provides in pertinent part that 

”Whenever a witness summoned as mentioned in section 
192 . . . refuses to answer any question pertinent to the sub¬ 
ject under inquiry ... it shall be the duty ... of the Speak¬ 
er of the House ... to certify . . . the statement of facts 
aforesaid ... to the appropriate United States attorney, whose 
duty it shall be to bring the matter before the grand jury for its 
action. ” 

Public Law 601, Section 121, 79th Cong., 2d Sess. (60 Stat. 812, 

828) provides in relevant part: 

”(2) The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make from time 
to time investigations of (i) the extent, character, and objects 
of un-American propaganda activities in the United States, 

(ii) the diffusion within the United States of subversive and un- 
American propaganda that is instigated from foreign countries 
or of a domestic origin and attacks the principle of the form 
of government as guaranteed by our Constitution, and (iii) all 
other questions in relation thereto that would aid Congress in 
any necessary remedial legislation. 

The First Amendment to the Constitution of the United States pro¬ 
vides: 

^'Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or abridg¬ 
ing the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government 
for a redress of grievances. ” 

The Fifth Amendment to the Constitution of the United States provides 
in relevant part: 

**No person . . . shall be compelled in any criminal case 
to be a witness against himself...” 
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STATEMENT OF POINTS j 

The court below erred: | 

(1) In failing to grant appellant's motion for acquittal based on the 
ground that his refusal to answer was protected by th^ self-incrimination 

I 

clause of the Fifth Amendment. 

(2) In filing to grant appellant* s motion for acc^uittal on the ground 

1 

that his contempt, if contempt it be, was total and coihplete when he stated 
that he would not disclose the identity of others, and (Consequently, that the 

I 

refusal to answer the question in Count 11 was therefc^re nothing other than 

I 

an expression of intention to adhere to his earlier pos^ion and not separately; 
punishable. I 

(3) In failing to grant appellant's motion for acq^ttal based on the 

I 

ground that his refusal to answer was not willful, in that the Committee 
did not rule on his response to the direction to answerj and thus make known 

I 

to him that his response was not satisfactory. ! 

(4) In granting appellee’s motion to quash the subpoenas duces tecum 
to the Clerk of the House Committee and the Clerk of the House of Repre¬ 
sentatives. 

1 

(5) In filing to grant appellant's motion for acqliittal on the grounds 

that the House Committee was exceeding its constitutic)nal powers as a con¬ 
gressional investigating committee. | 

1 

(6) In failing to grant appellant's motion for acqjiittal on the ground 

that the First Amendment protected him against being forced to answer 

! 

the particular questions asked him. | 

(7) In failing to grant appellant's motion for acquittal on the ground 

1 

that 2 U.S. C. Sec. 192, read together with the Committee's authorizing 

I 

resolution and the facts concerning the purpose of the inquiry made known 

I 

1 

to appellant, were so vague and indefinite as to deprive appellant of due 

i 

process of law. I 

i 

(8) In denying appellant's motion to dismiss the indictment because 

j 

of the bias of the grand jury, or, alternatively, for a pjreliminary hearing 
at which appellant might prove the bias of the grand jui[y. 

I 

(9) In finding appellant guilty. I 
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SUMMARY OF ARGUMENT 
I 

»’As to each question to which a claim of privilege is directed, the 
court must determine whether the answer to that particular question 
would subject the witness to a ’real danger’ of further incrimination. ” 
Rogers V. United States, 340 U.S. 367, 374. Appellant testified that he 
had ’’considered” himself a Communist and that he had met with a ’’Com¬ 
munist Party” group that ”supported the philosophical side of communism. ” 
He additionally testified that the group was ’’autonomous” and that ”We 
were not subversive, ” ”We didn’t follow any slavish policy. We were 
intellectuals. We were scholalrs. ” He refused to answer a question de¬ 
signed to show he was in the same group with designated persons previously 
identified as ’’hard corps” Communists, one of whom was then imder in¬ 
dictment for seditious conspiracy. 

An answer to the question he refused to answer might have subjected 
appellant to a real danger of further incrimination, as it would have identi¬ 
fied the group in which he participated. One can hardly be convicted under 
the Smith Act for membership in a group with knowledge that the group 
advocates illegal acts as long as the identity of that group is unknown to 
the government. The record in this case demonstrates that there were 
numerous Communist groups in the Boston area during the early 1940’s; 
some composed of card-carrying members of the Communist Party who 
submitted to direction from higher echelon, some composed of persons 
who were not members of the Communist Party but who met to study the 
classics of Marxism. Appellant’s testimony put him in the latter type of 
group; an answer to the question concerning designated other persons 
might have supported the contention that he was in the former type of 
group and would thus increase the danger of prosecution under the ’’mem¬ 
bership” clause of the Smith Act. 

n 

If a witness before a Congressional Committee makes it known to 
the Committee that he will not answer a given line of inquiry, the Committee 
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cannot, by multiplying the questions, thereby multiply ^e offense, the 
counts of an indictment, and the possibility of a successful prosecution. 

The District Court erred in refusing to hold that all questions following the 
question in Count 1 were not separately punishable. 

m 

^’Committees of Congress must conduct exanSinations in 
such a manner that it is clear to the witness that the Commit¬ 
tee recognizes him as being in default. . . The ^urden is 
upon the presiding member to make clear the directions of 
the Committee, to consider any reasonable explaiUtions given 
by the witness, and then to rule on the witness’ response. ” 

United States v. Kamp, 102 F. Supp. 757, 759 (D.|C., 1952). 

That was not done here. Appellant declined to answer the question 
contained in Count 11, he was directed to answer, he received permission 
to restate his position, he engaged in discussion with members of the Com¬ 
mittee which culminated in his being asked and answering a question simi¬ 
lar to the question he refused to answer. He was never* apprised by the 
presiding member of the Committee that his explanations for refusing to 

answer were unsatisfactory or that his answer to the sv^^stituted question 

1 

was not sufficient. | 

I 

IV 

Congressional power to investigate and punish foil contempt is no¬ 
where expressly granted in the Constitution but is implied as reasonably 
appropriate and relevant to the granted power to legisla^te. This power 
cannot be extended ’’further than implication would justify, that is, beyond 
the right of the House to preserve the means of discharpng its legislative 
duties.” Marshall v. Gordon , 243 U.S. 521, 542, 546. As stated by the 
Supreme Court when it comprehensively considered the | scope and extent 
of this ’’implied” power, it is limited to ’’the least possible power adequate 
to the end proposed. ” Anderson v. Dunn, 6 Wheat. (19 U.S.) 204, 231. 

Assuming that the House Committee was consideijing legislation at 
the time appellant was subpoenaed as a witness, and fuifther assuming that 
the identity of the other members of the group to which he belonged was 

I 

pertinent to this consideration, the question remains whether the House 


_J 
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Committee was exercising ”the least possible power adequate to the end 
proposed. 

All nine of the persons about whom appellant was asked had testified 
prior to the time he testified, some in both "executive’’ and ’’pubUc" ses¬ 
sion. Additionally, numerous others who testified in both ’’executive’’ and 
’’public’’ session had made statements concerning these nine persons. It 
is admitted that the House Committee had ’’complete information. ’’ It is 
reasonable to believe that the House Committee files contained so much 
information on this point that the House Committee was exercising more 
than ’’the least possible power’’ at the time it interrogated appellant. This 
fact, appellant was entitled to investigate and prove, and the only means 
of proving this was to obtain the information in the files of the House Com¬ 
mittee. 

V 

The Court below erred in failing to grant appellant’s motion for 
acquittal on the grounds that the House Committee exceeded its constitution¬ 
al powers as a congressional investigating committee when it asked the 
questions appellant refused to answer. 

The ’’power to investigate, broad as it may be, is . . . subject to 
recognized limitations.’’ Quinn v. United States, 349 U.S. 155, 161. 
Congress does not possess the general power of making inquiry into the 
private affairs of citizens. Kilbourn v. Thompson, 103 U.S. 168. Although 
a congressional committee may compel testimony which involves the ex¬ 
posure of individuals when such e:q)OSure is ancillary and incidental to an 
investigation in aid of legislation, it has no separate and distinct power of 
exposure unrelated to a legislative purpose. 

In Watkins v. United States, _U.S. App. D. C. _ , 223 F. 2d 681, 

(1956) this Court said, ’’We must judge each inquiry in its own setting and 
upon its own facts. ’’ ’’The precise question upon which the decision must 
rest, ’’ said this Court, is ’’vdiether the Committee’s purpose in asking the 
questions was a valid legislative purpose. ’’ The Court held not only that 
’’The questions asked Watkins could be asked for a valid legislative purpose’’ 
but also that ’’the purpose of the Committee’s hearing was to aid it (the 
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Committee) in its study of a proposed amendment to the Internal Security 
Act of 1950. ” The Court relied upon a statement of the Committee Chair¬ 
man in which he recited that "The Congress has also referred to the House 
Committee ... a bill which would amend the National Security Act of 
1950." Here there is no such similar statement of legislative proposal. 
The Committee Chairman announced that the purpose of the hearing was to 

investigate "Communists and Communist activities," a statement as close 

! 

to an avowed purpose of "exposure" as a Committee Chairman is likely to 

i 

make in a formal situation. This statement, and the Absence of any state- 

I 

ments concerning legislation, make it clear that the ^ouse Committee, in 

I 

asking the questions herein involved, was carrying on | its avowed function 
of "spotlighting" all present and pass Communists without relation to any 
legislative purpose. j 

V. I 

The action of the House Committee violated appellant’s rights under 

the First Amendment. | 

"... indirect ’discouragements’ undoubtedly have the 
same coercive effect upon the exercise of First Amendment 
rights as imprisonment, fines, injunctions or takes. A re¬ 
quirement that adherents of particular religious faiths or 
political parties wear identifying arm-bands, foij example, 
is obviously of this nature. " American Communications 
Ass’n. V. Douds, 339 U.S. 382, 402. { 

I 

Equally, "the realistic effect of public embarrassment] is a powerful inter- 

I 

ference with the free expression of views." Rumely v.j United States , 90 

U.S. App. D.C. 382, 390, 197 F. 2d 166 (1952). ] 

1 

In Rumely, this Court held that the First Amendijaent prohibited 
congressional committees from requiring a publisher tp identify the pur- 

I 

chasers of books, as this Court could find no "suggestion that the publica- 

i 

tions or distribution of these books and documents constitutes any public 
danger, clear or otherwise, present or otherwise . . j The case before 
us concerns the public distribution of books and the forijnation of public 

I 

opinion through the processes of information and persuasion. There is no 

i 

evil or danger in that process. To fail to recognize thej difference between 
that which threatens the national security and that whicli is, or may be. 
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merely evil is to fail to recognize realities. ” 

^’Authority over a subject matter does not support authority over all 
activities of persons concerned in that subject matter. Especially is it 
true that power over a subject matter involving speech, press, religion, 
assembly and petition does not go beyond the power to do that which is essen¬ 
tial to be done in protection against a public danger. ” Rumely v. United 
States , supra. 

Appellant refused to say whether nine named individuals had met 
with him to study Marxism during the war years of the early 1940’s. All 
nine of these individuals had been identified time and again as Communists, 
and all nine of these individuals had testified before this Committee or else¬ 
where, six of them admitting to past membership in the Communist Party. 
There is no evidence in this record tending to show that the refusal of ap¬ 
pellant to identify these nine individuals ’’threatens the national security” 
or that the power of the House Committee to punish appellant for refusal 
to answer ”is essential... in protection against a public danger. ” 

vn 

Section 192, read together with the authorization of the House Com¬ 
mittee, is so vague and indefinite as to deprive appellant of due process of 
law. Section 192 punishes refusals to answer questions ’’pertinent to the 
question under inquiry” where the question under inquiry is within the power 
of the Committee to investigate. If the Committee is exceeding its delegated 
power, or if the question is not ’’pertinent, ” a refusal to answer is not pun¬ 
ishable. It therefore becomes essential that a witness and the court be 
able to tell with reasonable certainty the bounds of the delegated authority 
and the ’’subject imder inquiry. ” 

The House Committee is authorized to investigate ’’subversive and 
un-American propaganda activities. ” As applied and ratified over the 
years, this has come to mean almost anything and nothing at alL Inves¬ 
tigations have ranged in scope from publications on ”Blacklisting” and the 
source of the author's material to the issuance of passports. It is impos¬ 
sible for a witness or a court to measure a given investigation against the 
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House Committee authorization and tell when the House Committee is or is 
not acting within its authority. 

It is impossible to ascertain whether this particular investigation 
was within the delegated authority. The Committee Chairman, at the out¬ 
set of the hearings, many months and many witnesses prior to the appear¬ 
ance of appellant, annoimced that the ^’subject under inquiry” concerned 
”the character, extent and objects of Communist Party activities when 
such activities are carried on by members of the teaching profession who 
are subject to the directives and discipline of the Communist Party, ” At 
the hearing the Committee Chairman, when directing appellant to answer, 
said: ”We are only interested in obtaining facts relative to the operations 
of subversive activities in this country, and in particular relative to the 
operations of the Communist Party, past and present. ” Congressman 
Doyle told appellant that ” . . .we are duty-bound to find under the law, 
the number of people in these groups and how they functioned, what they 
did, as members of the Communist Party, or as Communists vdio were not 

I 

members of the Communist Party. ” 

Does the authority to investigate ^subversive an^ un-American pro- 

I 

paganda activities” include the ri^t to require appellant to identify the 

other members of his group either ”as members of th^ Communist Party, 

1 

or as Communists who were not members of the Comi^unist Party” ? 

i 

Appellant submits that the answer to this question is hot clear-cut and that 

I 

therefore he was deprived of due process of law. j 

j 

vm j 

i 

Section 194 of Title 2 requires that charges sucl^ as those here pre¬ 
sented be taken to a grand jury. The Constitution requires that grand 

i 

jurors act on evidence, not out of spite, hatred, bias qr fear of revenge. 

j 

Appellant moved in the Court below for a dismissal of the indictment 

i 

on the groimd that, by virtue of the fear instilled by thfe Government em¬ 
ployees security programs, less than 12 grand jurors iwere free from bias 

i 

against him and able to cast their votes impartially. Appellant alternatively 
moved for a preliminary hearing in which he could proW the essential facts 

j 

supporting the motion. The denial of these motions ws^ error. 
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ARGUMENT 

I. 

APPELLANT’S RELIANCE UPON THE SELF-INCRIMINATION 
CLAUSE OF THE FIFTH AMENDMENT PROTECTS HIM FROM 
CONVICTION FOR REFUSAL TO ANSWER THE QUESTION IN 
COUNT 11. __ 

When appellant was asked the question in Count 11, he gave several 
reasons for refusing to answer, including the self-incrimination clause of 
the Fifth Amendment. In the Court below it was held that appellant had 
waived the privilege of the Fifth Amendment but it was admitted otherwise 
that it was properly invoked. This admission was required by the case 
law on the subject. The self-incrimination clause of the Fifth Amendment 
is available to a witness when asked questions which ’’tend to incriminate” 
or which provide ’’links in the chain of evidence” leading up to other evi¬ 
dence which could be used against the witness in a criminal prosecution. 
The question need not be an ’’incriminating” question in the sense that it 
calls for an answer which would be tantamount to an admission of guilt; a 
question is within the Fifth Amendment if it tends to incriminate or pro¬ 
vides a link in the chain of evidence that could be detrimental to the wit¬ 
ness. As stated by the Court in Emspak v. United States, 349 U. S. 190, 
201, in sustaining the privilege when invoked against answering seemingly 
innocuous questions: 

• . it is immaterial that some of the questions sought 
information about associations that petitioner might have been 
able to explain away on some innocent basis unrelated to Com¬ 
munism. If an answer to a question may tend to be incrimina¬ 
tory, a witness is not deprived of the protection of the privilege 
merely because the witness if subsequently prosecuted could 
perhaps refute any inference of guilt arising from the answer. ” 

The question below and here is whether appellant, by admitting par¬ 
ticipation in a Communist Party study group, therein ’’waived” the right 
to plead the Fifth Amendment when asked if persons previously identified 
as what can be termed ’’hard corps” Communists had been members of 
this group. 
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i 
I 

I 
j 

A. The Rogers Case, Relied Upon by the Goveifnment and 

I 

the Court Below, Does Not Support an Affirjnance of 
the Conviction. 

i 

i 

The Government below conceded that it would increase the danger of 
prosecution for appellant ”to admit that Struik, Amduij, and the rest were 
in his party . . . ^’Of course, the prosecutor argued, ”he is going to be 
worse off. He is going to be far worse off. I concedej that. But the ques¬ 
tion is: Is there a right that Mr. Singer enjoys to keep from being worse 
off to admit that ? We say that when he talks of the facpt X which is related 
to fact Y, he has got to relate fact Y” (JA 112-113). | 

The Government’s position was that if facts X and Y are related, 

! 

”a waiver as to X is a waiver as to Y” (JA 112). Froih this premise it was 
argued that when appellant admitted any facts connecting him with partici¬ 
pation in a Communist Party study group, he had thereby waived his right 
to refuse to answer any questions related to that group (JA 111-112). The 
Government relied upon Rogers v. United States , 340ju.S. 367. 

The Government’s position, if adopted and pushed to extreme form, 
would hold that a neighbor of Eugene Dennis, by admitting that he was a 
neighbor (an admission that might ’’tend to” but would i not actually ’’incrim¬ 
inate”), would thereby ’’waive” the right to plead the ^ifth Amendment 
when asked if he had conspired with Eugene Dennis to i overthrow the Gov¬ 
ernment by force and violence (an admission that woujd ’’incriminate” the 
neighbor), as both questions ’’relate” to Eugene Dennip. Such a holding 
would augment the dilemma for witnesses discussed by Mr. Justice Black 
in his Rogers dissenting opinion: ”On the one hand, they risk imprison¬ 
ment for contempt by asserting the privilege prematurely; on the other, 

I 

they might lose the privilege if they answer a single c^uestion. ” 340 U. S. 
367, 378. I 

The Court below found that ”Mr. Singer waived |the privilege by his 

I 

answers to prior questions concerning his Communis^ Party affiliation and 

I 

activities” (JA 30-31), and relied upon the Rogers cape as authority. 

I 

It is submitted that both the Government and the Court below miscon- 
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strued the import of the Rogers decision. The Rogers case does not hold 
that an admission as to fact X waives the right of silence as to fact Y, even 
though facts X and Y are related and even though facts X and Y both tend 
to incriminate. An admission as to fhct X ^waives” the right to remain silent 
about fact Y when and only when fact X is an admission of guilt; or when fact 
X has such a greater tendency to incriminate than does fact Y that an answer 
as to fact Y would "present no more than a *mere imaginary possibility* of 
increasing the danger of prosecution. ” 

In the Rogers case Mrs. Rogers appeared before a Federal grand jury 
and testified without claim of privilege that she had been Treasurer of the 
Commimist Party of Denver, had been in possession of its records and had 
turned them over to another person. She refused to say whether she knew the 
person to whom she had delivered the records. At the time of her second re¬ 
fusal to answer in the presence of the court she claimed the privilege against 
self-incrimination. Her conviction of contempt for refusal to answer was 
affirmed by the Supreme Court in an opinion stating in part: 

When petitioner was asked to furnish the name of the person 
to whom she turned over Party records, the court was required 
to determine, as it must whenever the privilege is claimed, 
whether the question presented a reasonable danger of further 
crimination in light of all the circumstances, including any previ¬ 
ous disclosures. As to each question to which a claim of privi¬ 
lege is directed, the court must determine whether the answer to 
that particular question would subject the witness to a *real dan¬ 
ger* of further crimination. After petitioner* s admission that she 
held the office of Treasurer of the Communist Party of Denver, 
disclosure of acquaintance with her successor presents no more 
than a *mere imaginary possibility* of increasing the danger of 
prosecution." 340 U. S. at 374-375. 

To paraphrase the decision, Mrs. Rogers was asked two questions: 

(a) were you the Treasurer of the Denver Communist Party; and (b) are 
you acquainted with the person who is now the Treasurer of the Denver 
Communist Party. These questions are obviously "related." An answer 
to each would "tend to incriminate." Mrs. Rogers answered question (a). 

But the Court did not hold that Mrs. Rogers had "waived" the right to re¬ 
fuse to answer question (b) because the two questions were related. Nor 
did the Court hold that Mrs. Rogers had "waived" her right to plead the 
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privilege against self-incrimination because both questions tended to 

i 

incriminate. The Court held that Mrs. Rogers hadj ’'waived'* her right 

i 

when asked question (b) because her previous answer to question (a) 

I 

had such a far greater tendency to incriminate that in answer to question 

i 

(b) would not have increased the danger of prosecution. Had the Court 
been faced with the hypothetical problem of whether jan answer to question 
(b) would have waived the right to refuse to answer ciuestion (a), the cases 
therein cited and discussed make it clear that the aqswer would have been 

I 

against waiver. The admission that one is acquainted with the present 
Treasurer of the Denver Communist Party is not so| "incriminating" that 
an answer to the question of whether a witness ever ^eld that post would 
present "no more than a 'mere imaginary possibility* of increasing the 

I 

danger of prosecution." j 

To put the Rogers decision in everyday parlance, if a witness ad- 

i 

mits that he is a "red," he cannot refuse to answer questions tending to 

show he is a "pink;" but if a witness admits that he ijs a "pink," he can 

1 

claim the privilege when asked questions designed tp show he is a "red. " 

i 

Only if so understood does the Rogers case conform jto other decisions 
discussed and relied upon therein. j 

I 

B. A Witness Does Not Waive His Right to Invoke the 

Privilege Against Self-incrimination Merely by Answer- 

I 

ing Some Questions on a Given Subject. A| Witness 

Waives His Right to Invoke the Privilege Only When His 

Prior Testimony Is So Incriminating That iRefusal to 
~ — ^ - 

Answer Additional Questions Would Avail Him Naught. 


The right of an individual to refuse to give testimony for reasons of 

j 

"self-incrimination" conflicts with the right of Society to the testimony of 
every person within the jurisdiction. Blair v. United States, 250 U.S. 

- -j- 

273. The balance is struck in favor of the individual I until the exercise 

! 

of his right would avail him naught, that is, when his| testimony is so in¬ 
criminating that answering further or additional questions would not add 

i 

to the danger of criminal prosecution. At that point, and only at that 
point, the right of Society to every man's testimony becomes paramount. 
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A review of the few cases dealing with the issue of ”waiver" make this 
abundantly clear. 

In Brown v. Walker , 161 U.S. 591, 597, the Court said that»»if 
the witness himself elects to waive his privilege and discloses his crimi¬ 
nal connections , he is not permitted to stop, but must go on and make a 
full disclosure." (Emphasis added.) 

In Foster v. People, 18 Mich. 266, 274, it was held that a witness 
who has voluntarily admitted his guilt of a criminal offense is not pro¬ 
tected from further disclosures on the same subject, but it was also 
held that if a witness has not actually admitted criminating facts, he ’’may 
unquestionable stop short at any point and determine that he will go no 
further in that direction. ” 

People V. Forbes , 143 N.Y. 219, 230, held that ”a witness, by 
answering questions exonerating himself in general terms from all con¬ 
nection with a criminal transaction, does not thereby waive his right to 
remain silent when it is thereafter sought to draw from him circumstances 
which might form another link in the chain of facts capable of being used 
to his peril. ” 

Regina v. Garbett, 2 C and K 474, 495, holds that it "makes no dif¬ 
ference in the right of a witness to protection from incriminating himself, 
that he has already answered in part, he being entitled to claim the privi¬ 
lege at any stage of the inquiry. ’’ 

The above four cases were discussed with approval in Arndstein v. 
McCarthy , 254 U.S. 71, a case involving the issue of whether a bankrupt, 
by filing a schedule of assets, had waived the right to refuse to answer 
questions relating to the whereabouts of these assets. In upholding the 
claim of privilege, the Court said: 

"The schedules, standing alone, did not amount to an ad¬ 
mission of guilt or furnish clear proof of crime, and the mere 
fUing of them did not constitute a waiver of the right to stop 
short wherever the bankrupt could fairly claim that to answer 
might tend to incriminate him" (p. 72). 

This case was an appeal from a denial of a petition for a writ of habeas 

corpus. Upon remand, the writ was issued and a return filed stating that 
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Arndstein, the bankrupt, in addition to filing the schedules, had denied 
under questioning that he had any stocks or bonds in jiis possession or 
under his control, and thereby had ’’waived*^ the right to silence when 
asked other questions about these stock and bonds, 'j’he District Court 
sustained the right of the bankrupt to claim the privilege, and this time 

i 

the United States Marshal appealed, arguing that the partial testimony 
constituted a ^’waiver." The Court rejected this argument and said in 
McCarthy V. Arndstein, 262 U.S. 355, 359-360: | 

i 

. .where the previous disclosure by an ordinary witness 
is not an actual admission of guilt or incriminating facts, he 
is not deprived of the privilege of stopping short in his testi¬ 
mony wherever it may fairly tend to incriminate him... .And 
since we find that none of the answers which hap been volun¬ 
tarily given by Arndstein, either by way of denials or partial 
disclosures, amount to an admission or showing of guilt , we 
are of opinion that he was entitled to decline to answer fur- 
ther questions when so to do might tend to incriminate him. ” 
(Emphasis added.) | 

Rogers v. United States , 340 U.S. 367 is not id the contrary. After 

discussing the above cases and the rule expressed therein, the Court said: 

"As to each question to which a claim of prjivilege is directed, 
the court must determine whether the answer to that particular 
question would subject the witness to a ^real danger^ of further 
crimination. After petitioner's admission that she held the office 
of Treasurer of the Communist Party of Denveif, disclosure of 
acquaintance with her successor presents no mpre than a ’mere 
imaginary possibility’ of increasing the danger pf prosecution’’ 

(pp. 374-375). I 

i 

In short, the issue of waiver is an issue of fact: woujd an answer, meas- 

I 

ured in the light of previous disclosures, increase thp danger of prose- 

1 

cut ion. I 

St. Pierre V. United States, 132 F. 2d 837 (CAi2, 1942), holds that 

- I 

a witness before a Federal grand jury who had admitted taking embezzled 
money into Canada thereby waived the right to rely upon the self-incrimi- 
nation clause when asked to identify his victim. The tourt, per Learned 

I 

Hand, said the following: | 

"We need to go no further in the case a t bar than to 
hold that, at least after a witness has confessec^ all the 
elements of the crime, he may not withhold the jdetails.... 
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Cases may perhaps arise where the testimony put forward 
as a waiver was so vague or general as to raise a question 
whether specifications can be said to be truly in amplifica- ^ 
tion of it, but no such embarrassment exists here. (p. 840). 

In United States v. Costello , 198 F. 2d 200 (CA 2, 1952), it was 
held that he "always upheld the Constitution and the laws," and by offer¬ 
ing to furnish a Congressional Committee with a complete financial state¬ 
ment, did not thereby "waived’ the right to plead the Fifth Amendment 
when asked about his net worth and total indebtedness. The Court, per 
Augustus Hand, said: 

"It is not contended here, nor is it a fact, that Costello’s 
previous answers constituted an admission or proof of any 
crime; consequently, he did not by giving them destroy his 
privilege as to the questions he refused to answer" (p. 203). 

In Grudin v. United States , 198 F. 2d 610 (CA 9, 1952), it was 
held that a witness before a grand jury, by admitting that he had written 
a letter concerning the sale of an automobile, did not thereby "waive" 
the right to plead the Fifth Amendment when asked other questions con¬ 
cerning the criminal use of this automobile. The Court said: 

"Here where Grudin’s letter of January 28 gave no fact 
whatsoever of a criminal character, there is not even the 
occasion to invoke the doctrine of Smith v. United States , 

337 U.S. 137, 150 that ’waiver of constitutional rights, how¬ 
ever, is not lightly to be inferred’. The mere statement of 
the prosecuting attorney or the court cannot make a non¬ 
waiving statement a waiver" (p. 611). 

In Bart v. United States , 91 U.S. App. D. C. 370, 203 F. 2d 45 
(1952), reversed on other grounds, 349 U.S. 219, this Court, per Judge 
Prettyman, held that a witness, by admitting that he had been a section 
organizer for the Communist Party in Ohio 14 years previously, thereby 
"waived" the right to rely upon the Fifth Amendment when asked to identify 
the other officials of the Ohio section of the Communist Party during the 
period when he had been an organizer. This Court said that an answer to 
this question "would not, under the doctrine of the Rogers case, increase 


The St. Pierre case was footnoted in the Rogers decision (340 U.S. at 375) where it was stated that 
St. Pierre "presented a closer question since the ’detail* which St. Pierre was required to divulge would 
identify a person without whose testimony St. Pierre could not have been convicted of a crime." 
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the danger already incurred by the admission. ” Her^ we have a com¬ 
pelled admission by the Government that appellant, h^d he answered the 

I 

question in Count 11, would have been ’^far worse off. 

In United States v. Nelson, 103 F. Supp. 215 (IlC., 1952), it was 
held that a witness before the House Committee, by aklmitting that he 
was a ^’well known Communist, did not thereby waiv^ his right to plead 

the Fifth Amendment when asked questions relating t6 activities and as- 

j 

sociations within the Communist Party. A conviction under the Smith Act 
cannot rest upon membership in the Communist Part^ aloive; knowledge of 
the’’policies and programs of the Communist Party” iib required as well. 
The questions the witness refused to answer were designed to show that 

I 

he had such knowledge, and therefore the plea of further incrimination 
was factually tenable. | 

In United States v. Hoag , F. Supp. (D. fc., Criminal No. 
574- 55, decided July 6, 1956), Judge Pine held that a| witness, by testi¬ 
fying that she had never engaged in espionage, did no^ thereby waive the 

i 

right to plead the Fifth Amendment when asked questions concerning acts 

of espionage at specific times and places. The Couijt, after referring to 

Brown v. Walker, Arndstein v. McCarthy , Rogers v. United States and 

other cases discussed above, concluded; 

’’The rule of law, therefore, as announced by these cases, 
is that the voluntary answer must be ’criminatijig’ to prevent the 
witness from stopping short and refusing further explanation. 

The defendant in this case did not testify to any| criminating facts; 
on the contrary her testimony relied on by the Government as 
requiring her to answer the questions herein involved were com¬ 
pletely non-incriminating in character and, unqer the authorities 
above mentioned, she had the right to ’stop sho^t’ and assert her 
privilege. ” | 

C. Appellant’s Testimony Was Not Incriminating. To the 

Contrary, Appellant Consistently Denied Gjiilt or Any 

Knowledge of Crime . i 

Appellant’s testimony was not incriminating. As will be shown 

i 

hereafter, he testified in substance that he belonged io a group of profes- 

i 

sors that did no more than pursue peaceful studies aijd discussions in 

I 

the realm of ideas. The group was not disciplined in|any sense of the 
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word, it was not rigidly or otherwise controlled, but was an autonomous 
group of scholars which tolerated and encouraged dissension. The mem¬ 
bers thereof did not slavishly follow any program other than one of lively 
debate. Above all, the group did not advocate the use of force and violence 
and did not discuss Marxism on this level. In sum, appellant did not admit 
to any illegal action but testified that he engaged in what has been described 
as "the traditional right of Americans to discuss and evaluate ideas without 
fear of governmental sanction." Dennis v. United States , 341 U.S. 494, 502. 

The discussion and evaluation of ideas is not illegal, whether carried 
on autonomously or under the auspices of the Communist Party. Nor is it 
illegal to have been (or even to be) a member of the Communist Party. The 
Internal Security Act of 1950, 64 Stat. 987, 50 U.S.C. (Supp. V) 781, Sec. 

4 (f) expressly states that: 

^^Neither the holding of office nor membership in any Com¬ 
munist organization by any person shall constitute per se a vio¬ 
lation ... of this section or of any other criminal statute. " 

The acquittal of admitted so-called "second string" leaders of the 
Communist Party in prosecutions brought under the Smith Act vividly 
demonstrates that the law recognizes the distinction between innocent mem¬ 
bership in a Communist organization and knowing membership in an organi¬ 
zation that teaches the advocacy of overthrowing the Government by force 
and violence. United States v. Flynn , S.D. N.Y., No. 252. ® 

Membership in an organi^tion with the knowledge that the organiza¬ 
tion teaches, advocates or encourages the overthrow of any government in 
the United States by force or violence is a crime under the Smith Act. 54 
Stat. 671, 18 U.S.C. Sec. 2385. Appellant did not admit to membership 
in such a group; he denied membership in such a group. He testified only 
to activities which the Supreme Court held to be beyond the scope of the 
Smith Act. 

In Dennis v. United States , 341 U.S. 494, the petitioners argued 
that this Act was unconstitutional in that it "prohibits academic discussion 
of the merits of Marxism-Leninism, that it stifles ideas and is contrary 
to all concepts of a free speech and a free press" (p. 501). The Court 

"An Ohio jury, after 57 hours of deliberation, acquined four 'second-string* leaders of die Communist Party, 
while finding t^t six others had conspired to advocate and teach violent overdirow of the Government." 

, St. Louis Post Dispatch . February 11, 1956. 


I 

I 


rejected this construction of the Act and said: | 

"The very language of the Smith Act negatjes the interpreta¬ 
tion which petitioners would have us impose oh that Act. It is 
directed at advocacy, not discussion. Thus, ijhe trial judge 
properly charged the jury that they could not c^onvict if they 
found that petitioners did ’no more than pursu^ peaceful studies 
and discussions or teaching and advocacy in tl^e realm of ideas’. 

He further charged that it was not unlawful ’to | conduct in an Ameri¬ 
can college and university a course explaining!the philosophical 
theories set forth in the books which have bee4 placed in evidence. ’ 
Such a charge is in strict accord with the statutory language, and 
illustrates the meaning to be placed on those v^ords. Congress 
did not intend to eradicate the free discussion qf political theories, 
to destroy the traditional rights of Americans ^o discuss and 
evaluate ideas without fear of governmental sanction’’ (p. 502). 


The Court sustained the conviction because thd evidence in the case 
supported the following jury findings that Dennis and] the other petitioners, 
at the close of World War 11, had reorganized the cJpimunist Political 
Association into the Communist Party which was (1) highly disciplined, 

(2) rigidly controlled, (3) tolerated no dissension, an|i (4) composed of 
members who ’’slavishly followed’’ approved progranjis, and (5) advocated 

a successful overthrow of the existing order by force and violence. Ap- 

1 

pellant herein denied that his group had any such characteristics. 

When appellant appeared as subpoenaed, he wa^ asked about and 
admitted participation with a ’’Communist Party groiip. ’’ He then asked 
for and received permission to ’’e:q)lain the nature of the group’’ (JA 53). 

Appellant made it clear that the group had not Engaged in any il- 

1 

legal activities and that it was not part of any larger Organization that 
might have engaged in ill^al activities. He testified! that the group was 
’’autonomous’’ (JA 92); and that ’We were not subversjive. We didn’t follow 
any slavish policy. We were intellectuals. We were scholars. We were 
pursuing a right, as we thdioght it; and if we are disinterested at the mom¬ 
ent, at the present time, it merely—’’ (JA 75). At Another time he stated 
’We did not do anjrthing subversive, or an 3 rthing of th^t sort. Maybe 
people would call us foolish for even reading the literature on the thing, 
but I can’t feel remorse on that level in looking back’’ | (JA 89). 

Appellant testified in some detail concerning th6 size of the group 
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and the activities carried on by the group. He stated that he had first 
participated in the group in late 1940 or early 1941, and that he had at¬ 
tended meetings of this group through the war years until perhaps 1944 
or 1945. The meetings were held in the homes of the members of the 
group with perhaps a maximum of seven or eight persons in attendance. 
There was a turnover in the membership of the group, and approximately 
fourteen or fifteen persons attended meetings during all the years when 
defendant attended (JA 54). 

The nature and activities of the group were discussed as follows: 

'"Mr. Clardy. The idea of dialectical materialism was discussed 

at some length? 

Mr. Singer. Yes, we read individual books. We would take 

chapters for example in Karl Marx’s book or in 
Engels’ work for example, and I remember clearly, 
since I was very much interested in it, the Dialec¬ 
tics of Nature and which had a scientific application. 
We would take a chapter or two chapters. Each 
one would have a turn and he would lead the discus¬ 
sion within the group and there would be argument 
and debate and so on on the application and nature 
of the substance of these chapters. 

For example, considering the argument and debate, 
for example I remember clearly a great dissension 
within the group on the nature of the value of ob¬ 
jects. . .as judged by the Marxian standard in the 
terms of human effort put into it, and the argument 
on the level of what would a painUng be worth and 
what would an antique be worth and where it fell 
down or where it could not be analyzed adequately. 
But that was the nature of the group. We were un¬ 
der no compulsion within the group either in attend¬ 
ance. We discussed with great interest, since we 
all were interested in it and we were drawn into it 
because of our interest, the Marxian philosophy. 

We believed in its application. 

Mr. Clardy. You accepted the theories that Marx advanced? 

Mr. Singer. We accepted the theoretical side, with argument 

and debate and as you know, or many know, some 
of the theory is very difflcidt to interpret. 

Mr. Clardy. It is a very turgid book. I have read a great deal 

of it. 

The Capital is very hard to understand. On the 


Mr. Singer. 
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other hand, Dialectics of Nature I frankly and hon¬ 
estly enjoyed much more than l\ did the other be¬ 
cause, being a scientist, I was jinterested in the 
scientific application of it” (JAj 55-56). 

Appellant was asked if the group had studied th^ Communist Mani- 

i 

festo, and replied that the group had not. He explained: 

”I don’t think we were basically interested ^n that. That was 
sort of, as you know, like an order in a directi(j>n. This was an 
intellectual group which liked to argue and discijiss and were used 
to taking things of interest for the day. For example, during the 
early part of the war when the Soviet Union called the war a war 
of national liberation, as you recall at the begii^ning of the war, 
we studied books on the problem of national liberation. We read up 
on it as to what they meant by national liberatioh” (JA 58). 

i 

At another point appellant was asked if he had eVer discussed the 
Soviet or the Communist Party attitude generally towird religion and the 

i 

Yes; we discussed that at one point. I do not think 
we had any formal reading on that because I do not 
recollect whether there is a formal book on that, 
but during the war there was a big discussion in 
the papers as to whether people were permitted to 
practice their religion within tl^e Soviet Union or 
not and the press and our radio^ as you know, were 
favorably disposed toward Russia as an ally and 
there were pictures of overflow crowds within the 
churches, as you know, and so !on, but in general 
we did not bother much with th^ religious question. 
Most of it was what you might dall heavy stuff, the 
business of economic applicatidn, the business of 
political application, the busindss of scientific ap¬ 
plication of the Marxian contributions, the Engels 
philosophy and in terms of the Scientific level. 

Did you ever discuss the old saving—I believe it 
was Lenin’s—that ’Religion is an opiate of the 
people.’ i 

I 

I have heard that, but we never took that as a sub¬ 
ject of discussion. I think we accepted that as part 
of our philosophical background just like we ac¬ 
cepted many things but it was a |group which liked 
to ar^e and debate. It is sort of traditional in 
certain ways within scholarly levels. We do that 
in biology in a sense in our seminars, except that 
this was a Communist group, we wanted to learn 

I 

i 
! 

I 


following took place: 
”Mr. Singer. 


Mr. Velde. 

Mr. Singer. 
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it and we supported the philosophical side of com¬ 
munism^^ (JA 58-59). 

Subsequently appellant was asked: ♦’were there any other subjects 
that you studied during your classes, or your meetings, rather, I should 
say?”. He replied that the group "would read Communist literature, say 
American Communist literature when it was pertinent... if it were in con¬ 
text with our studies” (JA 60). 

Appellant was asked not only about his group, but also about him¬ 
self. He was asked if he was at that time a member of the Communist 
Party and replied that he was not. He was next asked if he had been a 
member of the Communist Party ”at any time. ” He did not answer this 
question directly. Instead, he replied as follows: 

”I considered myself a Communist. I supported the Communist 
program. I do not remember membership or a card in the Com¬ 
munist Party or any formal dues as such, but I contributed to the 
Communist Party in terms of support, in terms of money on drives 
when I could, in terms of their program. 1 was interested in it and 
I believed in it and consequently I considered myself as being a 
Communist” (JA 56). 

In answer to further questions he stated: 

"During the war I supported wholeheartedly the International 
situation. It was easy to support. We were all going in the same 
direction” (JA 87). 

In answer to questions about contributions in terms of money he 
stated: 

”I contributed money. I don’t remember paying the dues as 
such... I contributed on the basis of drives, sir, for example, to 
support the Worker, which was always in—or the Sunday Worker, 
which was chronically in arrears” (JA 86-87). 

Although appellant testified that he had considered himself ”as 

being a Communist, ” he also testified that ”I wasn’t bound to attend these 

meetings. I wasn’t under any discipline” (JA 93); and he made it clear 

that he had never accepted the theory of force and violence (JA 61, 63) 

and that his basic loyalties were and always had been to the United States 

(JA 57). 

On two separate occasions, one of them being toward the close of 
appellant’s testimony, the Committee Chairman said: 
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”The Committee realizes—I am speaking|for myself primarily, 
but I think the other members of the committee realize—you thought 
you at that time were not engaged in any subversive activities'’ 

(JA 75, 91). I 

This is evidence enough that the Committee wjiich heard appellant 

I 

testify considered his statements as denials, ratherj than as admissions, 
of any wrongdoing. | 

D. An Answer to the Particular Question Heije in Issue Would 
Have Subjected Appellant to More Than a t'Mere Imaginary 
Possibility of Increasing the Danger of Prosecution" as 
It Would Have Placed Him in a Designated Communist 
Party Group Composed of Persons Previously Identified as 

I 

Being Highly Disciplined, Rigidly Controlled and Advocating 

i 

a Successful Overthrow of the Existing Order by Force and 

i 

Violence. i 


The Government conceded below that had appellant answered the 

1 

question in Count 11 "It would incriminate him... he jwould be far worse 
off." This concession was compelled by the record^ 

I 

The Smith Act, amoi^ other things, makes it ^egal to be a member 
of a group which teaches the overthrow of any goverijiment by force and 

I 

violence "knowing the purposes thereof." Under this section the Govern¬ 
ment must prove that there is or was such a group, that the defendant is 

or was a member thereof, and that the defendant kneW of the illegal pur- 

i 

pose. I 


Prior to the time appellant testified, the House^ Committee had re¬ 
ceived evidence that a number of different types of Communist Party 
groups had existed in and around Boston during the l^te 1930's and early 
1940's. Robert Davis, for example, had testified that he had been a 
member of several Communist Party groups, one of ^Mch was composed 
of Harvard teachers who signed membership cards with aliases, kept 
their membership secret from the rank and file memj:)ers of the Com¬ 
munist Party, received instructions from a high functionary of the Com¬ 
munist Party who was subsequently convicted under tjie Smith Act, sub¬ 
mitted their writings to high officials of the Commimi^t Party prior to 
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publication, and tolerated no opposition or criticism. This »*Davis group” 
organized other groups ”to study the works of Marx. ” Davis testified that 
even though "persons joining these groups had some idea that the instruc¬ 
tors were close to the Communist Party, they, nevertheless, were ready 
to discuss Marxism with them, and in some cases actually the persons 
whom the party secured were not actually party members but were intellec¬ 
tual social scientists who knew a good deal about Marxism and were willing 
to discuss it before a group” (JA 116-117). 

In short, there were at least two types of groups: one type meeting 
the standards and having the qualities which the Supreme Court said fell 
within the Smith Act; the other type meeting the standards and having the 
qualities which the Supreme Court said did not fall within the Smith Act. 

Appellant testified that he was in a group which, in effect, did no 
more than pursue peaceful studies and discussions in the realm of ideas. 
Davis had testified that there were such groups. The question appellant 
refused to answer — did Robert G. Davis, Dirk Struik, and others attend 
these meetings to which you testified — would have increased the danger of 
appellant’s prosecution. Robert G. Davis had described the activities of 
his group in terms which brought it within the scope of the Smith Act (JA 
116-117). Dirk Struik, at the time appellant testified, was under indictment 
for conspiring with others to overthrow the Commonwealth of Massachusetts 
by force and violence (JA 121). Had appellant testified that he had attended 
meetings with Robert G. Davis and Dirk Struik, he would have admitted par¬ 
ticipation in a group which allegedly had done more than pursue peaceful 
studies. He would have admitted participation in a group which allegedly 
had the characteristics described in the Dennis case as falling within the 
scope of the Smith Act. 

It would be incriminating for a witness to admit participation in a 
group which falls within the terms of the Smith Act; it is not incri minating 
to admit participation in a group which does not. It is so obvious that the 
Government Counsel said the following in his closing argument below: 

”Of course, it would incriminate him, and I may say that, 
of course, it is going to incriminate Mr. Singer to admit that 
Struik, Amdur, and the rest were in his party. We don’t say 
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that is not incriminatory. We say that he cannot avail himself of 
the silence with respect to it. Of course, he is gcjing to be worse 
off. He is going to be far worse off. I concede that” (J. A. 112). 

4c 4c j 

All apart from the above, there is another reason j why an answer to the 
question might have increased the danger of prosecutionl An answer to the 

I 

question might have disclosed the identity of potential hcjstile witnesses. The 
Government has relied almost exclusively upon the evidence of former col¬ 
leagues in the cases brought under the membership clause of the Smith Act. 

See Scales v. United States, 227 F. 2d 581 (CA 4, 1955);! United States v. 
Lightfoot , 228 F. 2d 861 (CA 7, 1956). As stated by Go^^ernment counsel be¬ 
low, appellant ’’denied that there was any [ subversion in his group] and the 
committee surely had the right to inquire into whether oj: not he was telling 
the truth when he made that denial of subversion, and in | doing so to find who 

I 

was there who would either refute it or affirm it ” (J. A. |40). (Emphasis add¬ 
ed. ) Appellant was certainly entitled to invoke the prot^tion of the Fifth 
Amendment when the House Committee asked him to suj^ly the identity of 

I 

witnesses who could refute his denial of guilt. The first ’’immunity statute” 
to reach the Supreme Court was declared invalid as an i^dequate substitute 

I 

for the self-incrimination clause: ’It could not prevent toe obtaining and use 

i 

of witnesses ... on which he might be convicted, wheri otherwise, and if 
he had refused to answer, he could not possibly have be^n convicted. ” 
Counselmen v. Hitchcock, 142 U. S. 547, 564. | 

i 

♦ ♦ ♦ ♦ ♦ j 

In Brown v. Walker , 161 U. S. 591, in Arndstein v^ McCarthy , 254 U.S. 

71, in McCarthy v. Arndstein, 262 U. S. 355, and in Rogers v. United States, 

1 

340 U. S. 367, the Supreme Court stated that a witness Vho had not admitted 
guilt can rely upon the Fifth Amendment when asked a question, vdiich in the 
light of all circumstances including previous disclosure, presents more than 

I 

an imaginary possibility of increasing the danger of prosecution. The Supreme 
Court has also said that ’’the courts must indulge every i[easonable presump- 

i 

tion against waiver of fundamental constitutional rights”,| Emspak v. United 
States, 349 U. S. 190, 198, and that the lower courts muk find a danger of 

— — i 

further crimination in a question unless it is ’’perfectly clear, from a care¬ 
ful consideration of all the circumstances in the case, th^t the witness is mis- 

I 

taken, and that the answer cannot possibly have such ten(^ency to incriminate. ” 


Hoffman v. United States, 341 U. S. 479, 788. (Emissis added.) It is re¬ 
spectfully submitted that appellant did not admit guilt, but to the contrary, 
consistently denied guilt. It is respectfully submitted that the question which 
he refused to answer sought to identify him with a revolutionary group and 
supply the identity of witnesses who might refute his assertion of innocence. 

It is submitted that it is not perfectly clear that an answer would not have had 
a tendency to incriminate. In sum, it is respectfully submitted that the Court 
below should have honored appellant* s plea of self-incrimination. 


E. This Court Must Indulge Every Reasonable Presumption 
Against Waiver of Fimdamental Constitutional Rights. 

It is submitted that appellant did not ’’waive” the right to rely upon the 
protection of the Fifth Amendment. Even if there were any doubts on this 
score, such doubts should and must be resolved in his favor. ’’Courts must 
indulge every reasonable presumption against waiver” Emspak v. United 
States , 349 U. S. 190, 198, as the Fifth Amendment’s provision against com¬ 
pulsory testimony is a fundamental constitutional right. It is not an historic 
anachronism, but is as appropriate today as when it first became generally 
recognized in 17th Century England. 

When Elizabeth succeeded Mary as Queen of England, her parliament 
aimed a number of legislative acts at those ’’sundry wicked and seditious 
Persons, who terming themselves Catholicks, and being indeed Spies and 
Intelligencers . . • hiding their i most detestable and devilish Purposes under 
a false Pretext of Religion and Conscience, do secretly wander and shift from 
Place to Place within this Realm, to corrupt and seduce her Majesty’s Sub- 

4 

jects, and to stir them to Sedition and Rebellion. ” Catholics and, subse¬ 
quently, non-conformist Protestants who failed to attend Anglican services 
were barred from serving as judges, ministers, government employees, 
university students, schoolmasters, lawyers, sheriffs, court officers, exec¬ 
utors, guardians, physicians or apothecaries. The right of these non¬ 
conformists to prosecute suits in court was practically abolished, and it was 
made treason to convert or to be converted to Catholicism. Additionally, no 
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person was allowed to depart the Country without taking an oath repugnant 
to conscientious Catholics and other non-conformists. | 

Additionally, Elizabeth’s Parliament authorized iier to issue high 
commissions to persons learned in religious matters djrecting them to in¬ 
vestigate the administration of the laws pertaining to religious matters, and 
to ’’visit, reform, redress, order, correct and amend ^11 such heresies, 

errors, schisms, abuses, offenses, contempts and enormities whatsoever, 

i 

which by any manner of spiritual or ecclesiastical pow^r . . . can or may 
lawfully be reformed. ” ^ The persons to whom high coriimissions were 

I 

issued, the High Commissioners, adopted the practice pf sitting together 

1 

and became known as the Court of High Commission, 'this Court had author- 

I 

ity to correct and amend heresies only by means of ’’spiritual or ecclesias- 

I 

tical power. ” Those heresies which could not be corrected through the use 
of spiritual means were referred to the Court of Star Cjiamber, a body of 
high ranking ecclesiastical and lay persons to whom masters of special legal 

7 ^ 

import had been referred from its origin. The activities of these two bodies, 
the Court of High Commission and the Court of Star Chamber largely account 
for the privilege against self-incrimination. | 

Typically, a subpoena was issued to one suspecte^ of heresy, and the 

I 

witness was required to answer interrogatories concerning this matter. If 
he admitted to unorthodox religious views or activities, | he was effectively 
barred from earning a living. If he denied these views pr activities, the 
court had power to and often did summarily convict him of perjury. If he 
refused to answer, he was imprisoned for contempt. Hjls only hope was that 
a strong ’’common law” judge would be persuaded that tliis quasi-criminal 
matter should begin with grand jury action, and issue a ^it of habeas corpus 
or prohibition. ^ | 

The trial of John Lilburn, 3 Howard St. Trials^ IsjlS, focused the atten¬ 
tion of the whole of England upon the proceedings in the ptar Chamber, High 

I 

^ Pittman, The Colonial and Constitutional History of the Privilege Against Sel^-Incrimination . 21 Virginia 
L.R. 763. ^ 

6 John Southerdon Bum. The High Commission. Notice of the Coun and Its Pro<i:eedings (1895). 


John Soudierdon Bum, The Star Chamber- - Notices of the Court and Its Procejdure (1870). 

® Maguire, Attack of the Common Lawyers on the Oath Ex Officio as Administered in the Ecclesiastical 
Courts in England. This monograph is included in the Essays in History and Political Theory (Harvard Uni- 
versity Press, 1936). 1 
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Commission and other courts using ex-officio proceedings wherein persons 
accused were forced by oath to speak truly and confess their own delinquency. 
Cromwell’s soldiers, in the "Case of the Army Truly Stated" insisted: 

"That all statutes enjoining the taking of oaths . . . wherein 
either the whole oaths or some clauses in them are burdens and 
snares to conscientious people may be repealed and nulled." 

The great body of English Citizens known as the Levellers presented "The 

Humble Petition of Many Thousands" to Parliament and demanded: 

"That you permit no authority whatsoever to compell any per¬ 
son or persons, to answer to any questions against themselves or 
nearest relations except in cases of private interest between party 
and party in a legall way, and to release such as suffer by impris- g 
onment, or otherwise, for refusing to answer such interrogatories." 

Finally, in 1651 the Act of 16 Car. c. 2 was passed providing that: 

". . . no archbiship. Bishop, etc., exercising spiritual 
authority by any Commission from the King or otherwise, should 
. . . ex-officio administer any person any corporal oath whereby 
he may be obliged to make any presentment, or accuse himself of 
any crime, neglect, matter or thing." 

It is to be noted that the above statute did not altogether nullify the prac¬ 
tice of requiring persons to accuse themselves; it merely prohibited those 
courts where the practice existed under the oath ex officio from continuing to 
punish persons for refusing to accuse themselves of "any crime, neglect, 
matter or thing." Nevertheless, the statute reflected the spirit of the times, 
and it soon became a firmly embedded principle in those courts following the 
common-law that no man need accuse himself of any crime. 

There were courts in England, however, which did not follow the com¬ 
mon law and which did not recognize the right of a witness to refuse to answer 
questions which tend to incriminate. One of the courts was the Admiralty 
Court, and the Admiralty Court was given jurisdiction to enforce the provi¬ 
sions of the Stamp Acts, the Townsend Acts and the other laws of trade which 
were obnoxious to the American colonists. The renewal of inquisitorial judi¬ 
cial methods at the eve of the American Revolution is in part responsible for 
the provision in the Fifth Amendment that "no imn shall be compelled in any 
criminal case to be a witness against himself." This provision was not 

® Sec footnote 5, supra . 

10 Ibid. 


inserted into the Constitution to protect the guilty, it wa^ inserted into the 

i 

Constitution to protect the guilty and the innocent alike f^om arbitrary pro¬ 
cedure from the newly formed government. | 

i 

The Founders of our Federal Government were to(i close to oppres- 

I 

sions and persecutions of the unorthodox to trust even elbcted officials with 

i 

unlimited powers of control. From this distrust emerged the first ten 

j 

Amendments. The first Amendment was designed to shelter the people’s 

i 

liberties of religion, speech, press and assembly from irontal attack by the 
Federal Government. Other amendments were designedi to shelter those 
who spoke or wrote in an unorthodox or unpopular vein from secret arrest 

i 

and trial, unlawful detentions, arbitrary punishment, anb forced confessions 
— the indirect methods of restraining the rights protected by the First 
Amendment. In short, the ’’compulsory testimony” and other clauses of the 
Fourth, Fifth, Sixth and Eighth Amendments were designed to reinforce and 

I 

augment the First Amendment in preventing would-be tyrants from exercis¬ 
ing any of the methods historically used for abridging diisent and unorthodoxy. 

1 

The preliminary inquisition of one not yet charged with an offense gave 
rise to the privilege against self-incrimination. ”In the hands of petty bureau¬ 
crats, whether under James the First, or under Philip the Second, or in the 

twentieth century under an American republic, such a system is always cer- 

12 ! 

tain to be abused. ” The abuses historically have been i|esisted by conscien¬ 
tious and stubborn persons who, although admittedly ’’guilty” themselves, re- 

I 

fused to identify their cohorts. ’’Freeborn John” Lilburi^e openly held’’seditious’ 
prayer meetings in 1637 London, but when subpoenaed bcpfore the Star Chamber, 
relied upon the self-incrimination doctrine when asked tb identify the person 
from whom he received certain allegedly heretical and seditious books.^^ 

William Bradford was the only printer in 1839 Pennsylvainia, but when called 

I 

before the Governor and Council, relied upon the same c^octrine when asked 
to identify the person who set him to printing copies of tl^e colonial charter.^"* 

The tie of conscience binding men to maintain sileijice when asked to 
confess the faults and errors of others was recognized ib this country as early 

The Eighth Amendment’s provision against "cruel and unusual punishments" illustrates that The Bill of 
Rights was primarily interested in preventing arbitrary governmental procedures, not in the issue of "guilt." 

^2 8 Wigmore. Evidence, 307-309 (3d Ed. 1940). 

Griswold, The Fifth Amendment Today , p. 3. 

Pinman, The Colonial and Constitutional History of the Privilege Against Self-Incrimination. 21 Virginia 
L.R., 763. ^ 
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as 1641 when the Massachusetts colonists adopted what is known as a ’’Body 
of Liberties. ” Liberty No. 61 provided that no person: 

’’Shall be bound to inform, present, or reveale any private 
crime or offense, . . . when any necessarie tie of conscience 
bind him to secresie grounded upon the word of God, unlesse it 
be the case of testimony lawfully required. ” 

Liberty No. 45 provided that: 

”No man shall be forced by torture to confess any crime 
against himself nor any other unless it be in some capital case, 
where he is first fullie convicted by clear and suffitient evidence 
to be guilty, after which if the cause be of that nature that it is 
very apparent there be other conspirators or confederates with 
him, then he may be tortured, yet not with such torture as be 
bartorous and inhumane. ” (Emidiasis added.) 

The privilege against self-incrimination came up through our colonial 

history as a protest against physical compulsion and the moral compulsion 

that an oath commands of a conscientious soul. In all the cases that have 

made the formative history of this privilege and have lent to it its color, all 

that the accused asked for was a fair trial before a fair and impartial jury of 

his peers, to whom he should not be forced by the state to confess his guilt 
- 16 
or the guilt of his associates. 

The ’’self-incrimination” clause, has been accorded the dignity befitting 
its origin and purpose. Thus, in Boyd v. United States, 116 U.S. 616, the 
Supreme Court said the following: 

’’Any compulsory discovery by extorting the party’s oath, 
or compelling the production of his private books or papers, to 
convict him of crime or to forfeit his property, is contrary to 
the principles of a free government. It is abhorrent to the in¬ 
stincts of an Englishman; it is abhorrent to the instincts of an 
American. It may suit the purposes of despotic power; but it 
cannot abide the pure atmosphere of political liberty and per¬ 
sonal freedom” (631-632). 

And again, in Twining v. New Jersey , 211 U.S. 78, 91-92, the Supreme 
Court said: 


16 

If in fact the witness has reasonable cause to apprehend danger from his answer, his claim of privilege 
is proper even though motivated by a belief that it is unethical to give testimony concerning third persons 
who. in his opinion, were completely innocent of any wrongdoing. As Judge Jerome Frank pointed out in 
United States v. St. Pierre. 128 F. 2d 979 <CA 2. 1942). the fact that there is a complex of motives does not 
^ defeat the privilege. In that case the witness, when asked why he refused to testify, said it was ninetyfive 
percent fear of revenge and five percent fear of self-incrimination. 
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”At the time of the formation of the Union the principle that 
no person could be compelled to be a witness against himself 
had become embodied in the common law and distinguished it 
from all other systems of jurisprudence. It was generally re¬ 
garded then, as now, as a privilege of great value, a protection 
to the innocent, though a shelter to the guilty, and a safeguard 
against heedless, unfounded or tyrannical persecutions .'' 

It is for these reasons that ^’self-incrimination” has been given a broad con¬ 
struction and why all issues of waiver are construed in favor of the individual. 

m * # I 

From the foregoing it plainly appears that appellant utilized the privi¬ 
lege against self-incrimination in a context for which it was designed. The 
issue here is whether appellant had ’’waived” his right to rely upon the privi¬ 
lege. It is conceded that if he had answered the questions which he refused 

i 

to answer, he would have been much ’’worse off’ from pe point of possible 
prosecution. The facts are not disputed. The Government contended below 

I 

that appellant waived his privilege because he answere^ questions ’’related” 
to the critical one. Appellant contends he did not waiv^ his privilege because 
he had not given the Government a case against him an^ because a further 

i 

answer would have increased the chance of his being successfully prosecuted. 
The question is one of law, not one of fact. The Court jmust determine if the 

i 

Fifth Amendment, as a matter of law, protects appellant in this situation. 


APPELLANT'S CONTEMPT (IF CONTEMPT IT BE) WAS TOTAL 
WHEN HE STATED THAT HE WOULD NOT TESTIFY CONCERN¬ 
ING THE IDENTITY OF OTHERS. THE REFUSAL TO ANSWER 
THE QUESTION IN COUNT 11 CANNOT BE CONSIDERED AS ANY¬ 
THING MORE THAN AN EXPRESSION OF HIS INTENTION TO 
ADHERE TO HIS EARLIER STATEMENT AND AS SUCH IS NOT 
SEPARATELY PUNISHABLE. i 


Appellant, after testifying freely before the House Committee about 

his own activities in a Communist study group, was asked ’’Who invited you 

1 

to become a member of this group?” (Count 1 of the Inc^ctment). He re¬ 
plied as follows: I 

’’Sir, I feel that I am prepared to talk freely ibout myself, 
but I honestly feel that in honor and conscience I cannot, I pre¬ 
fer not, I should not talk about my colleagues and ^sociates” 

(JA 63). i 
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Appellant was then asked a number of questions about other persons 
(including the question in Coimt 11) and replied: "Sir, I decline again on the 
grounds which I have already stated" (JA 72). If appellant committed "con¬ 
tempt, " he did so completely and totally when he made it clear to the House 
Committee that he would not answer questions concerning others. The re¬ 
fusal to answer subsequent specific questions about other persons cannot be 
considered as anything more than egressions of his intention to adhere to 
his earlier statement, and as such are not separately punishable. 

United States v. Costello , 198 F. 2d 200 (CA 2, 1952), is directly on 
point. There the Court had before it Counts 8, 9, 10 and 11 of a contempt 
indictment against Costello (as well as other counts which are not here per¬ 
tinent). Costello had appeared before a Congressional Committee and stated 
that he was too ill from laryngitis to answer any questions. The Committee 
asked him several questions, which Costello refused to answer. He was in¬ 
dicted, and Count 8 charged him with willful default in refusing to give any 
testimony whatsoever on the date of his appearance, and Counts 9, 10 and 11 
dealt with his refusal to answer the specific questions put to him on that date 
after he had notified the Committee that he would not testify. 

The Court, per Augustus Hand, sustained the conviction on Count 8 
(the Jury having found as a fact that Costello was not too ill to give testimony 
and had acted in bad faith) but reversed the convictions on Counts 9, 10 and 
11. The Court said the following at page 204: 

"Certainly the refusal to testify was an act in contempt of the 
Committee for which the defendant was subject to the punishment 
prescribed by the statute.' But when the defendant made his posi¬ 
tion clear, the Committee could not multiply the contempt, and 
the punishment, by continuing to ask him questions each time eli¬ 
citing the same answer: his refusal to give any testimony. In 
other words, the contempt was total when he stated that he would 
not testify, and the refusals thereafter to answer specific ques¬ 
tions cannot be considered as anything more than expressions of 
his intention to adhere to his earlier statement and as such were 
not separately punishable." 

The Costello decision expresses a policy of prohibiting Congressional Com¬ 
mittees from increasing the offense, the number of potential counts in an 
indictment, and the likelihood of successful prosecution by asking witnesses 


questions which it knows the witnesses will not answer. | This policy is as 
applicable to the witness who announces that he will not answer any questions 

I 

about former colleagues because of conscience as it is t(^ a witness who an- 

I 

nounces that he will not answer any questions because of I laryngitis. 


APPELLANT WAS NOT CLEARLY APPRISED THAt THE HOUSE 
COMMITTEE DEMANDED AN ANSWER TO THE dUESTION IN 
COUNT 11 NOTWITHSTANDING HIS OBJECTION; CONSEQUENTLY 
THERE CAN BE NO CONVICTION UNDER SECTION 192 FOR RE- 
FUSAL TO ANSWER THAT QUESTION. _^_ 

I 

As will be fully shown hereinafter, appellant refused to answer the 
question in Count 11 by referring to a statement he had mde the previous 
day. He was directed to answer, received permission t|) restate his posi¬ 
tion, did so in strong terms, engaged in colloquy with trie Chairman and 


other members of the Committee, and finally answered ^ related and substi¬ 
tuted question. During the discussions one member of trie Committee stated 
that the record was not clear, and requested the Chairmjan to re-direct the 
witness to answer so there would be no doubts as to whej'e the matter stood. 

I 

This the Chairman refused to do. 

Quinn v. United States, 349 U.S. 155, Emspak v. United States, 349 
U.S. 190, and Bart v. United States, 349 U.S. 219, mal:e it clear that un¬ 
less a witness is apprised in no uncertain terms that the Committee demands 
his answer notwithstanding his objections, there can be :io conviction under 
Sec. 192 for his refusal to answer. 

In Quinn v. United States , 349 U.S. 155, the Chiei Justice said the 
following: | 

^Clearly, not every refusal to answer a question propoimded 
to a congressional committee subjects a witness tp prosecution 
under Sec. 192. Thus, if he raises an objection tri a certain ques¬ 
tion . . . the committee may sustain the objection and abandon 
the question, even though the objection might actu^ly be without 
merit. In such an instance, the witness* refusal to answer is not 
contumacious, for there is lacking the requisite criminal intent. 

Or the committee may disallow the objection and tfius give the 
witness the choice of answering or not. Given suqh a choice, the 
witness may recede from his position and answer ^e question. 

And if he does not then answer, it may fairly be said that the foun¬ 
dation has been laid for a finding of criminal intern to violate 
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Sec. 192. In short, unless the witness is clearly apprised that 
the committee demands his answer notwithstanding his objections, 
there can be no conviction under Sec. 192 for refusal to answer 
that question" (165-166). 

Mr. Justice Reed, dissenting as to the application of the doctrine, agreed 
to the principle in the following language: 

"When a witness interposes objections to testifying which 
are not frivolous, it is difficult to say he intentionally refused 
to answer when the interrogation continues without pause to 
some other question. I agree that the Committee cannot, in 
fairness to the witness, lull him into thinking his refusal to 
answer is acceptable and then cite him for contempt . . . "(p. 187). 

In Quinn , the Court at page 166 quoted with approval the following statement 

from United States v. Kamp , 102 F. Supp. 757 (D. C.D. C.): 

"The burden is upon the presiding member to make clear 
the directions of the committee, to consider any reasonable 
explanations given by the witness, and then to rule on the wit¬ 
ness* response." 

In applying this rule the Court in the Bart case held that the following 
colloquy (349 U. S. at 229-230) did not sufficiently apprise the witness that 
the committee demanded an answer to the question in issue: 

"Mr. Walter. Under what name did your father become a 
citizen of the United States ? 

Mr. Bart. Under his own name. 

Mr. Walter. What was that name ? 

Mr. Bart. I have already stated my reply to this question 
so far as I am concerned. 

Mr. Walter. How can you claim citizenship by virtue of 
your father’s citizenship if you don’t know what name your father 
used when he became a citizen? 

Mr. Unger, (counsel for Mr. Bart) Mr. Chairman — 

Mr. Walter. Let the witness answer the question. You may 
advise your client. 

Mr. Bart. I have answered I am a citizen by virtue of that 
fact, and that this is my legal name by which I vote and am regis¬ 
tered and am known. 

Mr. Harrison (Committee member). I understand you refuse 
to answer the chairman’s question ? 

Mr. Bart. My answer is that I have answered what my name 
is here, which is the only question pertaining to the inquiry, it 
seems to me. 

Mr. Walter. Of course all of this is a matter of public record. 

Mr. Bart. Correct. 

Mr. Walter. And then I suppose you know that under the law 
a question innocent on its face can’t be arbitrarily ignored. You 
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can’t refuse to answer such a question without running the risk 
of the consequences. 

Mr. Unger. I think again, Mr. Chairman, Mr. Bart has 
indicated very plainly he had not been contumacious in any re¬ 
gard. He states his name has been Philip Bart for a large num¬ 
ber of years. 

Mr. Walter. Don’t argue with the committee. You advise 
your client as you see fit. 

Mr. Case. Mr. Chairman, it seems to me the witness 
should be advised of the possibilities of contempt when he fails 
to answer a question as simple and as proper as your question 
as to what his name was before it was changed. 

Mr. Walter. No. He has counsel. Counsel knows what is 
the law. Proceed, Mr. Tavenner . . . ^» 

In Emspak , the Court held that the following coUoquy (349 U.S. at 216) 
did not adequately apprise the witness that the Committee required an answer 


concerning his acquaintance with Josejrfi Persily: 

”Mr. Moulder. What is the question? 

Mr. Tavenner. The question is: Are you acquainted with 
Joseph Persily. I 

Mr. Moulder. How do you spell that ? i 
Mr. Tavenner. P-e-r-s-i-l-y. I 

Mr. Emspak. Because 1 have a stake in this! country — 

Mr. Moulder. You are not answering the qu^tion. He 
asked you if you are acquainted with this man. 

Mr. Emspak. I will answer it. j 

Mr. Moulder. Are you or not ? 

Mr. Emspak. I was on the verge of answerii^g that. 

Mr. Moulder. If you have any explanation toj make you will 
be permitted to do so after you answer the questic^n. 

Mr. Emspak. Because of my interest in what is going on 
these days, because of the activities of this comn^ittee — 

Mr. Moulder. Are you going to answer the question? 

Mr. Emspak. Because of the hysteria, I thiijk it is my 
duty to endeavor to protect the rights guaranteed ijinder the Con¬ 
stitution, primarily the first amendment, suppler^ented by the 
fifth. This committee will corrupt those rights. | 

Mr. Moulder. Do you think it corrupts you tcj) answer the 
question ? j 

Mr. Emspak. I certainly do. | 

Mr. Moulder. Why does it corrupt you ? j 
Mr. Emspak. Your activities are designed tc\ harm the 
working people of this country ... | 

Mr. Moulder. You are not going to take overj this committee. 
Mr. Emspak. I don’t want to. j 

Mr. Moulder. And your statements are preposterous. The 
purpose of this committee is to expose communisn|i as it exists in 
this country. What is the question. j 
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Mr. Tavenner. Are you acquainted with Joseph Persily ? 

Mr. Emspak. For reasons I stated before, I answered it. 

Mr. Moulder. Then you refuse to answer the question ? 

Mr. Emspak. No. I answered it. 

Mr. Tavenner. Are you or are you not acquainted with 
Joseph Persily? 

Mr. Emspak. I answered the question. 

Mr. Tavenner. Your replies are a refusal to comply with 
the request to answer it. 

(Witness confers with his counsel.) 

Mr. Moulder. The record will reveal that you have not 
answered the question. 

Mr. Emspak. I have answered it to the best of my ability 
under the circumstances. ” 

It is clear from the above that a Congressional Committee in order to 
lay a foundation for a contempt conviction need not only direct a witness to 

17 

answer; it must also consider any reasonable explanations given by the wit- 

18 

ness in response to the direction to answer, and then rule on this response. 
Here, as will be shown, the Committee directed appellant to answer, then 
gave appellant permission to restate his position, then considered this ex¬ 
planation, but instead of ruling on appellant’s response, continued without 


17 

Ordinarily, a witness does not interpose an objection after directed to answer. Thus, when John T. Wat¬ 
kins was a witness before the House Committee, the colloquy went as follows: 

"Mr. Kunzig. Did you know Charles Hobbe to be a member of the Communist Party? 

Mr. Watkins. I stand on my statement. 

Mr. Kunzig. In other words, you are refusing to answer that question? 

Mr. Kunzig. I ask that the witness be directed to answer that question. 

Mr. Velde. Clearly you should . . .so you are directed to answer that question, Mr. 

Watkins. 

Mr. Watkins. I am sorry, Mr, Chairman, but I stand on the statement which I en¬ 
tered into the record. 

Mr. Kunzig. I want to make the: record very clear, Mr. Chairman. You are refusing 
to answer that question, is that correct? 

Mr. Watkins. I believe I have answered the question -- 

Mr. Kunzig. No. the question is not answered at all. Mr. Chairman. 

Mr. Watkins (continuing). With the statement, and I state that I stand on the statement 
that I have read. 

Mr. Kunzig. His alleged answer makes it clear that his answer is a refusal, Mr. Chair¬ 
man. Do you know Henry Mack. M-a-c-k? 

Mr. Watkins. I did know him, yes. 

Mr. Kunzig. Did you know Henry Mack to be a member of the Communist Party? 

Mr. Watkins. Again my answer, i that I stand on the statement I read into the record. 

Mr. Velde. Again, Mr. Watkins, you are directed to answer the question." ( Watkins v. 

United States , No. 12,797, Joint Appendix pp. 87.88.) 

18 

If a witness attempts to restate his explanation after the Committee has already ruled upon it, the Com¬ 
mittee has the privilege and power to cut him short with a statement that it has ruled and does not care to 
hear further argument. 
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pause to a related question which appellant did answer. | This is not enough 

' I 

to lay a foundation for a contempt conviction. ! 

At the end of the first day of testimony appellant v|as asked who had 

invited him to become a member of this group about whi^h he had testified, 

the question in Count 1 of the Indictment. He replied: | 

’’Sir, I feel that I am prepared to talk freely about myself, 
but I honestly feel that in honor and conscience I cannot, I pre¬ 
fer not, I should not talk about my colleagues and associates. •. ” 

(JA 63). I 

The Committee Chairman thereupon directed appellant answer and he 

replied as follows: | 

’’Sir, I feel strongly and knowing these people^ that they 
were like myself, they did nothing subversive, an<^ I also feel 
that should I answer this question on advice of my | counsel, that 
this might tend to incriminate me, and for both of |these reasons 
of honor and conscience and of incrimination I woi^ld rather not 
answer” (JA 64). | 

The Committee thereupon abandoned this question and a^ked appellant ”whe- 

! 

ther or not the person who solicited your membership w^ a member of the 

I 

faculty at Harvard University. ” Appellant replied in th^ affirmative, and 
the hearing adjourned (JA 64). | 

I 

On the second day of testimony appellant was asked the question in 
Count 11 — did designated persons attend any of these nieetings. Appellant 
declined to answer ”on the grounds which I have already | stated. ” Committee 
counsel thereupon requested Committee Chairman to direct appellant to 

i 

answer, and Committee Chairman did so. Had the matter ended there, there 

I 

could be no question that the Committee had laid a foundation for a contempt 

conviction. But the matter did not end there. Appellantj wished to ’’restate” 

his position and said: | 

”I could never, sir, in honor and conscience, trade some¬ 
one’s career for my own, come v^at may” (JA 74)^ 

I 

Appellant also pointed out that the members of the group! were not subversive 
(JA 75). I 

I 

Congressman Velde was evidently impressed by th^se statements and 
appellant’s sincerity, for instead of once again directinglappellant to answer, 

I 

he explained why he thought appellant could and should aiiswer. He ended his 

i 

remarks with the following statement: i 
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**And if you would answer these questions, it would help us 
a lot in determining how the Communist Party operated and how 
they were able to infiltrate almost every phase of our American 
life” (JA 76). 

This may be a sound and convincing argument, but certainly it was not a 
direction to answer. 

In reply to Congressman Velde's statement, appellant said: 

"Well, sir, I just feel I could not possibly work in my lab¬ 
oratory again. It's not that Tm hiding something. It's -- it's 
like the end of a road, in many ways. It's a basic feeling, sir, 
and I just cannot — change my position" (JA 76). 

Congressman Clardy evidently did not believe that appellant had been 

informed that an answer was demanded, for he requested the Chairman 

again to direct the witness to answer (JA 76-77). Had the Chairman done 

so, appellant would have been apprised of the Committee's position. But 

the Chairman did not do so. The Chairman stated: "I think the record is 

f 

clear enough with reference to his refusal to answer relative to those people 
he knew" (JA 77). 

Congressman Clardy ai^rently did not believe the record was clear 
enou^, for he asked several questions designed to clarify appellant's posi¬ 
tion. When appellant's position was clarified. Congressman Clardy said: 

"I think you should reconsider your position and assist 
this committee" (JA 77). 

This remark informed appellant that the Congressman disagreed with his 
position, but it is a far cry from a direction to answer. 

When Congressman Clardy finished, Congressmen Walter and Doyle, 
seriatim, told appellant why an answer to the question should not disturb 
his conscience (JA 77-78). 

Committee counsel then asked for permission to "continue" and 
asked appellant to disclose the number of persons in this group (JA 79). 
Appellant answered this question. Congressman Clardy then asked appellant 

19 

In the Bart case the Court held that "At no time did the committee directly overrule petitioner's claims 
of self‘incrimination or lack of pertinency. Nor was petitioner indrectly informed of the committee's position 
through a specific direction to answer” and then said: ”At one juncture. Congressman Case made the sugges¬ 
tion to die chairman that the witness 'be advised of the possibilities of contempt' for failure to respond, but 
the suggestion was rejected. The Chairman stated: 'No. He has counsel. Counsel knows diat is the law. 
Proceed, Mr. Tavenner'" (349 U, S. 219, 22^. 
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whether he could answer the question concerning the identity of these per¬ 
sons ”if you were willing to answer, and appellant replied in the affirma- 

I 

tive (JA 80-81). Committee counsel then asked whethe]| ”these other people 
who attended these meetings” were on the teaching staf^ of either Harvard 
or MIT. Appellant answered this question affirmatively (JA 81). The ques¬ 
tioning then went on to a totally unrelated subject. | 

In summary, appellant was asked the question in Count 11 and declined 
to answer, referring to the reason he had given the previous day. The Com¬ 
mittee Chairman then directed him to answer and thus made known to appellant 
that the Committee was not satisfied with his refusal. Appellant, with per¬ 
mission of the Committee, restated his position in strohg terms. Committee 
Chairman then, for the first time, explained the function of the Committee to 

I 

the appellant, the reason why the question had been ask^, and stated that the 
appellant ”would help us a lot” by answering. Thereafter three other members 

I 

of the Committee reasoned with appellant, telling him v(hy his conscience 

i 

should not prevent his identifying others. Finally, Coiiimittee counsel, re- 

i 

treating from the original question, asked appellant to i^ientify the other mem¬ 
bers of his group in terms of size and occupational statijis. This appellant 

i 

did, just as he had done the previous day when the Comijnittee retreated from 

i 

and rephrased the question in Count 1. There the matter ended — with no 

i 

additional direction to answer or statement indicating thkt the Committee 

! 

demanded an answer to the question in Count 11 notwithstanding appellant's 
conscientious reluctance to confess other persons by na|ne, persons who, in 
his opinion, had done no wrong, persons who had previously identified them¬ 
selves and/or been identified to the committee by others. 

IV. I 

i 

CONGRESSIONAL POWER TO INVESTIGATE ANb PUNBH 
FOR CONTEMPT IS AN IMPUED AND LIMITED bOWER 
WfflCH CONFLICTS WITH THE INDIVIDUAL CITljZEN’S 
RIGHT TO PRIVACY. ALTHOUGH CONGRESSIONAL COM¬ 
MITTEES HAVE THE RIGHT TO THE TESTIMON^ OF TWO 
OR THREE OR FIVE OR MORE WITNESSES TO CpRROBOR- 
ATE THE TESTIMONY OF A PRIOR WITNESS, SOMEWHERE 
A LIMIT IS REACHED WHERE THE RIGHT OF TM INDIVI- 
DDAL TO PRIVACY EXCEEDS THE RIGHT OF THE COMMIT¬ 
TEES TO CORROBORATIVE EVIDENCE. THE lOWER COURT 
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ERRED IN REFUSING APPELLANT THE RIGHT TO PROVE 
THAT THE LIMIT HAD BEEN REACHED IN HIS CASE. 


”The makers of our Constitution undertook to secure condi¬ 
tions favorable to the pursuit of happiness. They recognized 
the significance of man*s spiritual nature, of his feelings and of 
his intellect. They knew that only a part of the pain, pleasure 
and satisfaction of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, 
their emotions and their sensations. They conferred, as against 
the government, the right to be let alone — the most compre¬ 
hensive right and the right most valued by civilized men. 

Mr. Justice Brandeis, dissenting, in Olmstead v. UnitedStates, 

277 U.S. 438, 478. 

The propriety and lawfulness of any governmental action, including 
the action here in issue, must be accomodated with the right of the individual 
to be let alone. 

It is no small thing to be called as a witness by the House Committee 
on Un-American Activities. The Committee has announced publicly that it 

'^subpoenas those persons who are known to possess information that would 

20 

assist the committee in carrying out its legislative duty. ” In short, the 
mere issuance of a subpoena is sufficient to start a train of unpleasant 
events leading to social stigma, suspension from employment and the loss 

of economic opportunities. It matters not whether the witness denies any 

21 22 23 

wrongdoing, admits past wrongdoing, or relies upon the Fifth Amendment. 

Any course is detrimental to the subpoenaed witness. 

Congressional power to investigate and punish for contempt is nowhere 
e^ressly granted in the Constitution, but is implied as reasonably approp¬ 
riate and relevant to the granted power to legislate. The Supreme Court 
has consistently ruled that this ’’implied’’ power is a limited power and must 
be viewed in context of and weighed in light of the right of the citizen to be 
free from undue harassment. 

In Anderson v. Dunn , 6 Wheat. (19 U. S.) 204, the Court for the first 
time had before it the power of Congress to punish for contempt. The Court 
said ’’that such a power, if it exists, must be derived from implication, and 

20 "This Is Your House Committee on Un-American Activities", p. 8. 

21 Witness the situations of Harry Dexter White and Dr. Condon. 

22 Witness the situations of Larry Parks (the movie actoi) and Professor Herbert Fuchs of American University. 

23 Witness the situations of the college professors who were summarily dismissed. 
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the genius and spirit of our institutions are hostile to thd exercise of implied 

powers" (p. 235). The Court did find that Congress hac^ such a power, but 

1 

then delimited this power as "the least possible power adequate to the end 
proposed . . . This view of the subject necessarily sets bounds to the exer¬ 
cise of a caprice which has sometimes disgraced delibei^tive assemblies, 
when under the influence of strong passions or wicked leaders" (pp. 230-231). 

I 

In Kilbourn v. Thompson, 103 U.S. 168, the Courtl again sustained the 


principle that both houses of Congress could investigate ^nd punish for con¬ 
tempt but added two caveats. The Court said: "We feel iequally sure that 


neither of these bodies possesses the general power of leaking inquiry into 
the private affairs of the citizen" (p. 190); and that "If tlJey are proceeding 
in a matter beyond their legitimate cognizance, we are of opinion that this 
can be shown . . . This necessarily grows out of the naiure of an authority 
which can only exist in a limited class of cases, or undej: special circum¬ 
stances; otherwise the limitation is unavailing and the pc^er omnipotent" (p. 197). 
In Marshall v. Gordon , 243 U.S. 521, the Congresjs arrested a witness 

I 

for using "language which was certainly unparliamentary] and manifestly ill- 
tempered. " In reversing the denial of a petition for a wtit of habeas corpus, 

i 

the Court, quoting from Anderson v. Dunn, supra, said tfie implied power to 

I 

investigate and punish for contempt embraced "the least ^ssible power ade¬ 
quate to the end proposed;" and that as this power resulted from implication. 


"the legislative will was powerless to extend it further tt^n implication would 
justify" (p. 541-542). | 

i 

In Sinclair v. United States, 279 U.S. 263, the Coi^t sustained the 
"contempt" power therein issued, but said that the pow4r was not unlimited 
and a witness could always protest and appeal for judicial relief. In this con- 

i 

nection it was said: I 


"while the power of inquiry is an essential and appropriate 
auxiliary to the legislative function, it must be exetted with due 
regard for the rights of witnesses ... It has alwiys been re¬ 
cognized in this country, and it is well to remember, that few 
if any of the rights of the people guarded by fundamental law are 
of greater importance to their happiness and safety than the right 
to be exempt from all unauthorized, arbitrary or unreasonable 
inquiries and disclosures in respect of their perso^l and private 
affairs" (pp. 291-292). j 
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In Interstate Commerce Commission v. Brimson, 154 U.S. 447, the 
Court, when discussing the subpoena power of the Interstate Commerce Com¬ 
mission, said the following: 

”We do not overlook those constitutional limitations which, 
for the protection of personal rights, must necessarily attend 
all investigations conducted under the authority of Congress. 

Neither branch of the legislative department, still less any 
merely administrative body, established by Congress, possess, 
or can be invested with a general power of making inquiry into 
the private affairs of the citizen. Kilboume v. Thompson, 103 
U.S. 168, 190. We said in Boyd V. United States, 116 U.S. 616, 

630 — and it cannot be too often repeated — that the principles 
that embody the essence of constitutional liberty and security 
forbid all invasions on the part of the government and its em¬ 
ployes of the sanctity of a man’s home and the privacies of his 
life” (pp. 478-479). 

In Harriman v. Interstate Commerce Commission, 211 U.S. 407, 
again in connection with the subpoena of the Commission, the Court said 
that ” the power to require testimony is limited, as it usually is in English 
speaking countries, at least, only to the cases where the sacrifice of privacy 
is necessary ” (p. 419). 

Appellant below attempted to prove that the sacrifice of his privacy 
had not been necessary. He was asked questions about nine other individuals, 
all of whom had previously testified. The public records show that the Com¬ 
mittee knew a great deal about these individuals (JA 116-123). They showed, 
for example, that the Committee knew that Wendell Furry had been identified 
as a member of the Communist Party by Robert Davis, Granville Hicks, 
William Ted Martin, Isadore Amdur and others. They showed that Wendell 
Furry had admitted publicly to having been a member of the Communist Par¬ 
ty. They showed that the House Committee, prior to Wendell Furry’s initial 
testimony, knew that he had sponsored a designated meeting of the Civil 
Rights Congress, had lectured at the Samuel Adams school, had signed an 
appeal to lift the Spanish embargo, had signed a letter protesting the depor¬ 
tation of Harry Bridges, etc. (J.A. 117-119). 

The public record shows that the House Committee had complete dos¬ 
siers concerning the persons about whom appellant was asked. The public 
record further shows that the House Committee had received much informa- 




tion in executive session. Two witnesses, for example, I had testified about 

I 

Helen Deane Markham (one of the persons about whom appellant was asked) 
in executive session but not in public (JA 121-122). Sonje witnesses who tes¬ 
tified in public were excused from answering questions 4bout others as they 
had already given these names in executive session (Conjimunist Methods of 
Infiltration (Education) p. 100). ! 

Appellant knew that the Committee had extensive dossiers concerning 
these persons about whom he was asked, but he did not l^now how extensive 

24 I 

these dossiers were. He knew that the Government hadj admitted in the trial 

of John T. Watkins that the House Committee had so mu^h information on the 

I 

29 persons about whom Watkins was asked that it would *|*take a truck” to haul 
it into the Court. Appellant wanted to know if the Committee had a ”truck- 
load” of information concerning the persons about whom |he was asked. He 

I 

believed that he could prove that the House Committee hid a ”truck load” of 
information about these persons, and that this evidence would convince the 
District Court that the Congressional need for additional information was so 
scanty, that it did not justify the invasion of his privacy.} The District Court, 

I 

erroneously it is contended, deprived him of opportunity!to maJte this proof. 

V. I 

THE HOUSE COMMITTEE ASSERTS THE POWErJ AS A SEPA¬ 
RATE AND INDEPENDENT FUNCTION, TO EXPOSE ALLEGEDLY 
SUBVERSIVE INDIVIDUAIB. THE QUESTIONING OF APPELLANT 
WAS AN EXERCISE OF THIS ASSERTED FUNCTION OF EXPOSURE 
AND CONSEQUENTLY EXCEEDED THE POWER OF THE HOUSE 

COMMITTEE. __ 

! 

Attorneys for appellant were and are attorneys for! John T. Watkins. 
The record in this case on ”exposure” is identical with tie record in the 

case of Watkins v. United States, _App. D. C. _ , 223 F. 2d 681 (No. 12,797 

decided April 23, 1956), petition for certiorari pending. | As this issue was 
twice argued before this Court in the Watkins case, it will not be reargued 

I 

here. ! 

I 

In Watkins (a case involving a labor union official) ^is Court ruled 

_ _ i 

24 ! 

Committee Counsel subsequently testified on cross-examination that before ajppellant testified, the 
Committee had "complete information of the whole Communist cell that m^ht bej in Harvard" (JA 101-102). 
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that the Committee was not exercising its asserted power of "exposure," but 
that "the purpose of the Committee’s hearing was to aid it (the Committee) 
in its study of a proposed amendment to the Internal Security Act of 1950" 
concerning labor unions. This Court, in so holding, relied upon a statement 
by the Committee Chairman, to the effect that Congress had referred to his 
Committee a bill which would amend the Internal Security Act of 1950. 

In this case (involving a college professor) the Committee Chairman 
did not state that the Committee was interested in legislation in the field of 
education or otherwise. In fact, the Committee Chairman said "it is not 
now the purpose of this committee to investigate education or educational insti¬ 
tutions, as such. The committee will follow its long-established policy of 
investigating Communists and Communist activities wherever it has substan¬ 
tial evidence of its existence" (JA 42). The Committee Chairman added the 
following: "The purpose of the committee in investigating Communists and 
Communist activities within the field of education is no greater and no less 
than its purpose in investigating Communists and Communist activities with¬ 
in the field of labor or any other field" (JA 43). The Chairman had previously 
stated that the Committee, during its investigation in the field of labor, had 
"confined its activities to the ascertainment and identification of leaders in 
the labor unions who were members of the Commimist Party . . . The work 
of the committee in this respect has met with such growing success that many 
labor unions are now actively engaged in eliminating from positions of influ¬ 
ence union officials known to be members of the Commimist Party and engaged 
in Communist activities” (JA 42). 

In sum, the purpose of the investigation as announced by the Chair¬ 
man, was to ascertain and identify college professors who were or had been 
members of the Communist Party with the hope and expectation that such 
college professors woxild be discharged by their universities. 

Throughout the whole investigation the House Committee sought to 
justify the exercise of its power of "ascertainment and identification." For 
example, when Professor Amdur stated that "the termination of teaching 
appointments for such people should be left to the institutions rather than 
some outside agency," (JA 47) the acting Chairman of the Committee pointed 
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out that there was no way by which the institutions cou.. ! . ^ 

tiin which 

members of the faculty were or had been members of tl i _ 

jaunist Party 

and asked: ”Would you not agree that this committee pe. , . 

[ a useful 

function when it discloses those facts so that the institumo , 

1 igher learn¬ 
ing may use them for the purpose we are talking about ? y (j. 


It is significant that when appellant was directed by thi 


mittee 


Chairman to answer the questions concerning the identity of o 
he was not told that the Committee was interested in any legisi 
(JA 75). Appellant was told by another member of the cjjommitt^^^^^ 
that the Committee was ”duty-bound to find under the lajw, the nu 
people in these groups and how they functioned, what th^y did, as ^^g 
of the Communist Party, or as Communists who were nbt members^^ 
Communist I*arty'’ (JA 78). | 

I 

Unless this Court is willing to hold that a Congressional Commi, 


needs and is entitled to the testimony of every past meD|iber of the Con.^ 

I 

nist Party and the testimony of every past Communist #ho was not a me 
ber of the Communist Party for some undefined legislative purpose, then 
this Court must hold that the House Committee, when i^ questioned appella 
was engaged in its avowed purpose of exposure for the of exposure anc 
hoped for retribution. I 


VI. j 

THE ACTION OF THE COMMITTEE VIOLATED APPELLANT'S 
RIGHTS UNDER THE FIRST AMENDMENT I _ 

I 

I 

^Indirect discouragements undoubtedly have the ^me coercive effect 

I 

upon the exercise of First Amendment rights as imprisonment, fines, in¬ 
junctions or taxes. A requirement that adherents of pojrticular religious 
faiths or political parties wear identifying arm-bands, for example, is ob¬ 
viously of this nature. ” American Communications Ass^n. v. Douds , 339 
U. S. 382, 402. Equally, ”the realistic effect of public| embarrassment is 
a powerful interference with the free expression of views. ” Rumely v. 
United States, 90U.S. App. D.C. 382, 390, 197 F. 2d|l66 (1952). 

’’Authority over a subject matter does not suppor^ authority over all 
activities of persons concerned in that subject matter, j Especially is it true 


that the Committee was not exercising its asserted power of ’’exposure, ” but 
that ’’the purpose of the Committee’s hearing was to aid it (the Committee) 
in its study of a proposed amendment to the Internal Security Act of 1950” 
concerning labor unions. This Court, in so holding, relied upon a statement 
by the Committee Chairman, to the effect that Congress had referred to his 
Committee a bill which would amend the Internal Security Act of 1950. 

In this case (involving a college professor) the Committee Chairman 
did not state that the Committee was interested in legislation in the field of 
education or otherwise. In fact, the Committee Chairman said ”it is not 
now the purpose of this committee to investigate education or educational insti¬ 
tutions, as such. The committee will follow its long-established policy of 
investigating Communists and Communist activities wherever it has substan¬ 
tial evidence of its existence” (JA 42). The Committee Chairman added the 
following: ”The purpose of the committee in investigating Communists and 
Communist activities within the field of education is no greater and no less 
than its purpose in investigating Communists and Communist activities with¬ 
in the field of labor or any other field” (JA 43). The Chairman had previously 
stated that the Committee, during its investigation in the field of labor, had 
’’confined its activities to the ascertainment and identification of leaders in 
the labor unions who were members of the Communist Party . . . The work 
of the committee in this respect has met with such growing success that many 
labor imions are now actively engaged in eliminating from positions of influ¬ 
ence union officials known to be members of the Communist Party and engaged 
in Communist activities” (JA 42). 

In sum, the purpose of the investigation as annoiuiced by the Chair¬ 
man, was to ascertain and identify college professors who were or had been 
members of the Communist Party with the hope and expectation that such 
college professors would be discharged by their universities. 

Throughout the whole investigation the House Committee sought to 
justify the exercise of its power of ’’ascertainment and identification. ” For 
example, when Professor Amdur stated that ’’the termination of teaching 
appointments for such people should be left to the institutions rather than 
some outside agency,” (JA 47) the acting Chairman of the Committee pointed 
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out that there was no way by which the institutions coul^ ascertain which 
members of the faculty were or had been members of t|ie Communist Party 

I 

and asked: ^’Would you not agree that this committee i^rforms a useful 

] 

function when it discloses those facts so that the institu|tions of higher learn- 

i 

ing may use them for the purpose we are talking about i " (JA 48). 

It is significant that when appellant was directed ^y the Committee 
Chairman to answer the questions concerning the identity of other persons, 
he was not told that the Committee was interested in an^ legislative matters 

i 

(JA 75). Appellant was told by another member of the Committee present 
that the Committee was ”duty-bound to find under the l^w, the number of 

I 

people in these groups and how they functioned, what they did, as members 

i 

of the Communist Party, or as Communists who were liot members of the 

I 

Communist Party(JA 78). | 

Unless this Court is willing to hold that a Congressional Committee 
needs and is entitled to the testimony of every past meijiber of the Commu¬ 
nist Party and the testimony of every past Communist Who was not a mem¬ 
ber of the Communist Party for some undefined legislative purpose, then 
this Court must hold that the House Committee, when it questioned appellant, 
was engaged in its avowed purpose of exposure for the ^ake of exposure and 
hoped for retribution. i 


VI. i 


THE ACTION OF THE COMMITTEE VIOLATED i 
RIGHTS UNDER THE FIRST AMENDMENT 

Appellant's 

1 

i 


^^Indirect discouragements undoubtedly have the s^me coercive effect 

I 

upon the exercise of First Amendment rights as imprisonment, fines, in- 

i 

junctions or taxes. A requirement that adherents of pa]|*ticular religious 
faiths or political parties wear identifying arm-bands, for example, is ob¬ 
viously of this nature. ” American Communications AsQ^n. v. Douds , 339 
U. S. 382, 402. Equally, *’the realistic effect of public embarrassment is 
a powerful interference with the free expression of viev^s. ” Rumely v. 
" l;nited States, 90 U.S. App. D.C. 382, 390, 197 F. 2d 166 (1952). 

"Authority over a subject matter does not support! authority over all 
activities of persons concerned in that subject matter, tespecially is it true 
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that power over a subject matter involving speech, press, religion, assembly 
and petition does not go beyond the power to do that which is essential to be 
done in protection against a public danger. Rumely v. United States , 90 U. S. 
App. D.C. 382, 197 F. 2d 166 (1952). 

Attorneys for appellant argued extensively in the Watkins case that 
there was no public danger requiring Watkins to disclose the identity of those 
he had known as Communist in the labor movement during the early 1940* s. 
Attorneys for appellant sought to distinguish Barsky v. United States, 83 U. S. 
App. D.C. 127, 167 F. 2d 132; Morford v. United States , 85 U.S. App. D.C. 
172, 176 F. 2d 54, and other cases by emphasizing **the difference between 
that which threatens the national security and that which is, or may be, merely 
evil. ** Rumely v. United States, supra, at p. 9. In Watkins this Court 
sustained the abridgment of First Amendment rights by reference to the 
Barsky case. 

Without attempting to reargue the point, it is submitted that this appeal 
presents a situation similar in all material respects to the situation present¬ 
ed in Rumely , where the plea of the First Amendment was sustained. Even 
though the First Amendment was held not to prevent the House Committee 
from requiring Watkins to identify labor union officials who, for all he knew, 
might still be associated with thfe Communist Party, cf. American Communi¬ 
cations Ass*n . V. Douds, supra ; surely there is no public danger justif 3 dng 
the abridgment of appellant’s First Amendment rights and requiring him to 
re-identify Professors Amdur, Struik, Davis, Furry, etc., as past members 
of a Communist Party group. 

vn. 


2 U.S. C. SEC. 192, READ TOGETHER WITH THE AUTHORIZA¬ 
TION OF THE COMMITTEE ON UN-AMERICAN ACTHTITIES, IS 
SO VAGUE AND INDEFINITE AS TO DEPRIVE APPELLANT OF 
DUE PROCESS OF LAW. 


**A criminal statute must be sufficiently definite to give no¬ 
tice of the required conduct to one who would avoid its penalties, 
and to guide the judge in its application and the lawyer in defend¬ 
ing one charged with its violation. ** Boyce Motor Lines v. United 
States, 342 U. S. 337, 340. 

Title 2 U.S.C. sec. 192 makes it illegal for a witness such as appel¬ 
lant to refuse to answer a designated type of question, namely, those **pertinait 
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to the question under inquiry. It is not illegal to refus^ to answer a ’’frivo¬ 
lous question;” it is not illegal to refuse to answer ”an inquisitorial ques- 

I 

tion;” it is only illegal to answer a ’’material” question. 

Attorneys for appellant argued extensively in the Watkins case that 2 
U.S. C. 192 must be read with the Authorization of the kouse Committee to 
determine what questions are and what questions are not within the jurisdic¬ 
tion of the Committee; and that the Authorization is so vague that a witness is 

I 

unable to determine with clarity what questions are material and what ques- 

i 

tions are not material. This Court ruled against Watkiiis and the point will 

I 

not be reargued here other than to point out that the Government below stated 

i 

that the ’’subject under inquiry” at the time appellant testified might have been 
any one or all of six unrelated matters (J. A. 95-99). These six matters 

i 

which might have been under consideration included such things as ’’defense 
facilities” (JA 96), an ’’immunity bill” (JA 97), ”Ways ajnd Means of Stimu¬ 
lating Defections from the Communist Movement and of jEncouraging Quali¬ 
fied Informants” (JA 97), and ’’Restriction of Tax Exemption Privileges of 
Communist Educational and Charitable Organizations” (|lA 98). A question 

i 

’’pertinent” to one of these subjects might not be pertinent to some others 

I 

of these subjects, thus compounding the dilemma of a witness who seeks 

i 

in good faith to avoid the penalties of sec. 192. | 

i 

We would also like to point out here that the ’’subject matter under 
inquiry” was not made known to appellant at the time he| testified, and there¬ 
fore he was deprived of the means of knowing what questions were material 
and what questions merely frivolous or inquisitorial. Sfirely the statutory 

I 

elements of ’’willfulness” and ’’pertinency” were not sat^fied in this case. 

I 

i 

- I 

nc I 

"Seward: In the first place, I call the attention of the Senate to the fact that this bill makes it a mis¬ 
demeanor for any person to refuse to answer any question which is pertinent to ar^y inquiry before a commit¬ 
tee of Congress. It need not be a material question; it may be a frivolous question; it may be an inquisi¬ 
torial question. I shall propose to amend the bill by inserting, after the words 'ajiswer any, * the word 
’material' so that it will read 'any person who shall refuse to answer any material question’ etc." 
«••******!** 

"Mr. Toucey (Judicial Committee): Now in regard to this bill, the Honorajble Senator from New York 
deems it imperfect in not having in the first clause the word 'material,' but ther^ are in the bill the words 
pertinent to the matter of inquiry before the House or Committee. If any question be immaterial, it is not 
pertinent to the inquiry. If it be pertinent to the inquiry it is material .... T{he words used in the bill are 
perfectly synonymous with those which the Senator proposes to insert." Congressional Globe, 34th Cong., 

3rd Sess. (1857) at page 439-441. | 
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vm. 

APPELLANT HAS BEEN DEPRIVED OF HIS CONSTITUTIONAL 
AND STATUTORY RIGHT TO A FAIR AND IMPARTIAL GRAND 
_ JURY. _ 

Titie 2 U.S.C. sec. 194 requires, in a ^^contempf^ action such as pre¬ 
sented here, that the United States attorney bring the matter before the grand 
jury. Congress obviously intended that those cited for contempt were to have 
the protection of a responsible tribunal ’’designed as a means, not only of 
bringing to trial persons accused of public offenses upon just grounds, but 

I 

also as a means of protecting a citizen against unfounded accusation whether 
it comes from government or be prompted by partisan passion or private 
enmity.” Ex Parte Bain , 121 U.S. 1, 11. 

Attorneys for appellant argued without success in the Watkins case that 
the same grand jury that indicted appellant was unable to perform its func¬ 
tion by virtue of fear instilled by the Government employees security pro¬ 
grams. Appellant adopts that argument here. 


CONCLUSION 


For the reasons set forth above, we urge this Court to order a judg¬ 
ment of acquittal. 


Respectfully submitted. 


Daniel H. PoUitt, 

Sidney S. Sachs, 

Joseph L. Rauh, Jr., 

1631 K Street, N. W. 
Washington 6, D. C. 

Attorneys for Appellant 










No. 13,299 















STATEMENT OF QUESTIONS PRESENTED 

Appellant freely testified as to his activities for several 
years as a member of a Communist group. He was con¬ 
victed for refusing to name his fellow members on personal 
grounds to w’hich he added claimed self-incrimination. In 
the view of the appellee, the questions are: 

(1) Was appellant required to make the identifications 
under the authority of the Rogers case? 

(2) Was a specific direction to answer sufficient com¬ 
pliance with the Quinn case? 

(3) Can a trial court determine the admissibility, on the 
ground of remoteness, of corroborative testimony before a 
congressional committee ? 

(4) Does this record present any issue as to exposure? 

(5) Is an inquiry into personnel permitted a committee 
authorized to investigate subversion? 

(6) Is the contempt statute, in the context of this case, 
void for vagueness? 

(7) Was the grand jury qualified although it contained 
civil servants? 
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counterstatement of the case 

Pursuant to statute,^ the House of Representatives voted 
a resolution - directing certification® to the United States 
Attorney, for presentation to the grand jury, the fact of ap¬ 
pellant’s contumacy in failing to answer questions'* per- 

iRev. Stat. § 104 (1875), as amended, 2 U.S.C. § 194 (1952). 

-Gov. Exh. 4, R. 66; H.R. Res. 538, 83rd Cong., 2d Sess. (1954). 

® The Speaker’s certification (Gov. Exh. 5, R. 66) incorporates by 
reference the Committee’s report citing appellant. Gov. Exh. 3, 
R. 66; H.R. Rep. 1583, 83rd Cong., 2d Sess. (1954). 

^ Count 1. “Who invited you to become a member of this group 
[Communist Party group at Harvard]?”. 

Count 2. “Did you know him [Robert G. Davis] as a Com¬ 
munist?”. 

Count 3. “Did you know Wendell H. Furry as a member of the 
Communist Party?”. 

Count 4. “Did you know Isador Amdur as a member of the Com¬ 
munist Party?”. 

[Footnote continued on next page.] 


(1) 



tiiient to a subject under inquiry by the Committee 
on Un-American Activities. The indictment, in twenty-two 
counts (note 4), charged that appellant violated Section 192 
of Title 2, United States Code. Prior to the reception of 


[Footnote continued from preceding page.l 

Count 5. “Did you know Norman Levinson as a member of the 
Communist Party?”. 

Count 6. “Did you know him [John H. Reynolds] to be a member 
of the Communist Party?”. 

Count 7. “Did you know Dirk Struik to be a member of the Com¬ 
munist Party?” 

Count 8. “Did you know him [William Ted Martin] to be a mem¬ 
ber of the Communist Party?” 

Count 9. “Did you know him [Lawrence Arguimbau] to be a 
member of the Communist Party?” 

Count 10. “Did you know Helen Deane Markham to be a member 
of the Communist Party?” 

Count 11. “Now, these people we have mentioned up to this 
time—Robert G. Davis, Wendell H. Furry, Isador Amdur, Norman 
Levinson, John H. Reynolds, Dirk Struik, William Ted Martin, 
Lawrence .\rguimbau, and Helen Deane Markham—did they at¬ 
tend these meetings to which you testified yesterday?”. 

Count 12. “Did Wendell H. Furry attend these Communist meet¬ 
ings you testified about yesterday?”. 

Count 13. “Did he [Wendell H. Furry] attend any one of the 
meetings?”. 

Count 14. “Did Isador Amdur attend any one of these meetings 
to which you testified yesterday?’'. 

Count 15. “Did Norman Levinson attend any one of these Com¬ 
munist meetings to which you testified yesterday?”. 

Count 16. “Did John H. Reynolds attend any one of these Com¬ 
munist meetings to w’hich you testified yesterday?”. 

Count 17. “Did Dirk Struik attend any one of these Communist 
meetings to which you testified yesterday?”. 

Count 18. “Did William Ted Martin attend any one of these 
Communist meetings to which you testified yesterday?”. 

Count 19. “Did Lawrence Arguimbau attend any one of these 
Communist meetings to which you testified yesterday?”. 

Count 20. “Did Helen Deane Markham attend any one of these 
Communist meetings to which you testified yesterday?”. 

Count 21. “Now’, in addition to the names that I have already 
asked you about this morning were there any other names of any 
other people w’hom you recollect who attended these Communist 
meetings w’ith you?”. 

Count 22. “Was Wendell H. Furry engaged in those activities 
with you?”. 
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evidence, appellant waived his right to a trial by jury (J.A. 
19-20, R. 46). At the close of the evidence offered by ap¬ 
pellee, appellant moved for a judgment of acquittal, and 
his motion was granted as to counts 2 and 12 through 22 
(J.A. 20; R. 359, 360). At the close of all the evidence, ap¬ 
pellant moved for a judgment of acquittal as to the remain¬ 
ing counts, viz.f counts 1, 3, 4, 5, 6, 7, 8, 9, 10 and 11 (J.A. 
20; R. 391). By memorandum opinion filed March 16, 1956 
(J.A. 20), the trial court found appellant not guilty as to 
counts 1, 3, 4, 5, 6, 7, 8, 9, and 10 on the basis that ‘Hhe re¬ 
quisite foundation for prosecution for a deliberate, inten¬ 
tional refusal to answer was not laid as to these counts” 
(J.A. 26, 31-A). The trial court, however, found appellant 
guilty as to count 11 (J.A. 31-A), and sentenced him to serve 
three months and to pay a fine of one hundred dollars, the 
execution of the sentence being suspended as to the term 
of imprisonment (J.A. 32). 


1 . 

The Committee’s Jurisdiction and the Matter Under Inquiry 

The jurisdiction of the Committee on Un-American Ac¬ 
tivities, a permanent committee of the House of Represen¬ 
tatives of long standing,^ is set forth as follows in Section 
121 (q) of the Legislative Reorganization Act of 1946 (60 
Stat. 828), which was adopted, with other pertinent provi¬ 
sions of the Act, as rules of the Eighty-third Congress:® 

^‘‘(2) The Committee on Un-American Activities 
as a whole or by subcommittee, is authorized to make 
from time to time investigations of (i) the extent, char¬ 
acter, and objects of un-American propaganda activi- 

®The history of the Committee, its jurisdiction, and the power 
conferred upon its members, have been frequently noticed by the 

Court. E.g., Watkins v. United States, (1956), - U.S. App. 

D.C.-, 233 F.2d 681, 684, cert, granted, 25 U.S. L. Week 3093 

(U.S. Oct. 8, 1956) (No. 13); Dennis v. United States, (1948), 84 
U.S. App. D.C. 31, 32, 171 F.2d 986, afd, 339 U.S. 162 (1950); 
Barsky v. United States, (1948), 83 U.S. App. D.C. 127, 129, n.3, 
130, 133, 167 F.2d 241, cert, denied, 334 U.S. 843 (1948). 

« H.R. Res. 5,83rd Cong., 1st Sess. (1953); Gov. Exh. 6, R. 72-73. 
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ties in the United States, (ii) the diffusion within the 
United States of subversive and un-American propa¬ 
ganda that is instigated from foreign countries or of a 
domestic origin and attacks the principle of the form of 
government as guaranteed by our Constitution, and 
(iii) all other questions in relation thereto that would 
aid Congress in any necessary remedial legislation, 
t ‘The Committee on Un-American Activities shall 
report to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi¬ 
gation, together with such recommendations as it deems 
advisable . . 

The Committee, in the Eighty-third Congress, consisted 
of nine members (Gov. Ex. 2, R. 71). On February 25,1953 
the full Committee sat for the commencement of hearings 
entitled “Communist Methods of Infiltration (Educa¬ 
tion)’^' The chairman of the Committee, addressing the 
first Witness, a member of the teaching profession, stated: 

“In opening this hearing, it is well to make clear to 
you and others just what the nature of this investiga¬ 
tion is. 

“From time to time, the committee has investigated 
Communists and Communist activities within the en¬ 
tertainment, newspaper, and labor fields, and also within 
the professions and the Government. In no instance 
has the work of the committee taken on the character 
of an investigation of entertainment organizations, 
newspapers, labor unions, the professions, or the Gov¬ 
ernment, as such, and it is not now the purpose of this 
committee to investigate education or educational in¬ 
stitutions, as such. The committee will follow its long- 
established policy of investigating Communists and 
Communist activities wherever it has substantial evi¬ 
dence of its existence. 

* Hearings Before the House Committee on Un-American Activ¬ 
ities on Communist Methods of Infiltration (Education), 83d Cong., 
1st Sess., pt. 1, at p. 1, (1953). Pages 1-3 of the foregoing part 
one of the hearings were received in evidence. Gov. Ex. 7, R. 70-71. 
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“When investigating Communists and Communist ac¬ 
tivities within certain labor unions, the committee w’as 
met with the charge by alarmists and partisans within 
that field that the committee w’as a group of Fascists 
and the enemy of labor, and that the real purpose of the 
investigation was to destroy labor unions. Similar 
and equally unfounded charges have been made with 
regard to this hearing- In pursuing its work within the 
field of labor, the committee carefully refrained from 
taking any part in any internal disputes within labor or 
any disputes between employers and employees and con¬ 
fined its activities to the ascertainment and identifica¬ 
tion of leaders in the labor unions who were members 
of the Communist Party and were using their influence 
to promote the objectives of the Communist Party 
within the field of labor, and to the character, extent, 
and objects of their Communist Party activities. The 
work of the committee in this respect has met with 
such growing success that many labor unions are now 
actively engaged in eliminating from positions of influ¬ 
ence union officials known to be members of the Com¬ 
munist Party and engaged in Communist activities. 

“The purpose of the committee in investigating Com¬ 
munists and Communist activities within the field of 
education is no greater and no less than its purpose in 
investigating Communists and Communist activities 
within the field of labor or any other field. 

“The committee is charged by the Congress with the 
responsibility of investigating the extent, character, and 
objects of un-American propaganda activities in the 
United States, the diffusion within the United States 
of subversive and un-American propaganda that is in¬ 
stigated from foreign countries or of a domestic origin 
and attacks the principle of the fonn of government as 
guaranteed by our Constitution and all other questions 
in relation thereto that would aid Congress in any nec¬ 
essary remedial legislation. 

“It has been fully established in testimony before 
congressional committees and before the courts of our 



land that the Communist Party of the United States is 
part of an international conspiracy which is being used 
as a tool or weapon by a foreign power to promote its 
own foreign policy and which has for its object the over¬ 
throw of the governments of all non-Communist coun¬ 
tries, resorting to the use of force and violence, if nec¬ 
essary. This organization cannot live except by the 
promulgation and diffusion of subversive and un-Amer¬ 
ican propaganda and in the view of this committee every 
person who remains a member of it is contributing to 
the ultimate accomplishment of its objectives. Com¬ 
munism and Communist activities cannot be investi¬ 
gated in a vacuum. The investigation must, of necessity, 
relate to individuals, and, therefore, this morning the 
committee is calling you as a person known by this 
committee to have been at one time a member of the 
Communist Party. 

“The question is sometimes asked whether it is nec¬ 
essary to call as witnesses those who are no longer 
members of the Communist Party. It is quite obvious 
for a number of reasons that the answer should l>e 
‘‘Yes.” Such witnesses add immeasurably to the sum 
total of the knowledge of the character, extent, and 
objects of Communist activities. The testimony of for¬ 
mer Communist Party members resulted virtually in 
immobilizing the Communist Party in Hollywood. These 
witnesses considered it their patriotic duty to answer 
under oath questions relating to their knowledge of 
Communist infiltration into the organizations of which 
they had been members, and to their knowledge of 
other Communist Party activities. Witnesses from the 
Screen Writers’ Guild, the directors’ guilds, labor 
unions, the legal profession, the medical profession, 
and other groups have made a great contribution to the 
defense of their country by disclosing to this committee 
facts within their knowledge. 

“Former Communist Party membership, in the view 
of the committee, should not be held against an indi¬ 
vidual whose testimony admitting former Communist 
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Party membership has that character of trustworthi¬ 
ness which convinces one that he has completely and- 
finally terminated his Communist Party membership 
and has been given in all good faith. It is of great aid 
in determining who remain in the Communist Party to 
ascertain who have left it. 

“The committee was greatly concerned with the evi¬ 
dence developed in the Hollywood hearings with respect 
to the type of ‘thought control’ practiced by the Com¬ 
munist Party upon its members. Screen writers were 
told how and what thev should write. The testimonv 
of Budd Schulberg and Edward Dmytryk demonstrate 
the point as clearly as laboratory experiment w’ould 
prove a chemical reaction. The same influence was 
found to exist in the field of art and music. An objec¬ 
tive study of this testimony will lead to the ines¬ 
capable conclusion that it is the Communist Party 
which is the enemy of academic freedom. 

“The committee is equally concerned with the oppor¬ 
tunities that the Communist Partv has to wield its in- 

•> 

fluence upon members of the teaching profession and 
students through Communists who are members of the 
teaching profession. Therefore, the objective of this 
investigation is to ascertain the character, extent, and 
objects of Communist Party activities when such activ¬ 
ities are carried on by members of the teaching pro¬ 
fession who are subject to the directives and discipline 
of the Communist Party.” 

Hearings, supra, note 7, at 1-3. 

During the course of its hearings the Committee “stu¬ 
diously adhered” to the limitations expressed by the chair¬ 
man when he opened the investigation. The witnesses called 
were individual members of the teaching profession, -who 
are present or former members of the Communist Party 
and who had been so identified in sworn testimony given 
by previous witnesses”. There was no investigation of 
education or educational institutions”, or any examina- 
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tion “into the text or content of the curriculum of any insti¬ 
tution’’. The study was aimed at eliciting facts from the 
witnesses concerning “Communist etforts to infiltrate and 
dominate the teaching profession within the United States” 
and the extent and success of etforts to indoctrinate and 
proselytize students.® 

Among the witnesses, the first called, was Dr. Robert Gor¬ 
ham Davis, of the faculty of Smith College. Hearings, supra 
note 7, at 1. A strong influence leading Dr. Davis into the 
Communist Party in 1937 was its apparent leadership in 
combating fascism. Report, 1953, supra note 8 at 10. After 
two years membership he left, with the signing of the “Hit- 
ler-Molotov pact, which initiated the Second World War.” 
Ibid. Dr. Davis stated to the Committee: 

“The'shift of policy after 1939 and the rapidity wdth 
which the Communist Party in this country fell in line 
with the Russian policy, made it quite clear that they 
were acting for the Soviet Union; that they were in a 
certain sense Soviet nationalists and not working for 
the broader interests of the American people”. 

Id. at 10. 

From this witness the Committee learned that “One of the 
principal objectives of the Communist Party, during the pe¬ 
riod that Dr. Davis w’as a member, w’as the organization and 
control of the Teachers’ Union.” The Report continues: 

“Dr. Davis furnished an excellent object lesson on 
how the Communists successfully gain control of groups 
and organizations in which they constitute a minority 
when he explained how the Communists were able to 
have their members chosen as delegates to national 
conventions of the Teachers’ Union. He explained in 
this manner: 

i ‘One reason why Communists were successful was 

because in these organizations all service was volun- 

* H.R. Rep. No. 1192, 83d Cong., 2d Sess., 8-9 (1954) (Annual 
Report of the Committee on Un-American Activities for the Year 
mS); Gov. Ex. 10, R. 237. 
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tary. The teachers were very busy; trips were ex¬ 
pensive, and very frequently those who otfered to go 
were asked to go because no other persons were 
available, and if a member of the Communist Party 
offered to go, his offer was usually accepted, if he 
offered to go to the national convention’.” 

Id. at 10-11. 

The Committee also heard Daniel J. Boorstin, an instruc¬ 
tor at the University of Chicago, who testified that he had 
been a Communist Party member for about one year, ter¬ 
minating his membership in 1939. Prior to joining the Com¬ 
munist Party in the United States, he had been a member of 
a marxist study group, together with six other American 
students, while a Rhodes scholar at Oxford, England. It 
was, therefore, with a Marxist background that he j’oined 
the Communist Party while a part-time teacher and grad¬ 
uate student at Harvard University in 1938. He recalled 
that the presence in the group of Granville Hicks, a coun¬ 
selor in American studies who also had written a book about 
American literature, had lent it a certain amount of glamor. 
Id. at 11. As noted in the Report, Mr. Boorstin’s awaken¬ 
ing came in much the same fashion as did that of Mr. Davis. 
Mr. Boorstin explained: 

“It was a growing disgust with the way of thinking 
and the attitudes of people in the group. The most 
dramatic event which brought it out in the open "was 
the Nazi-Soviet Pact, which revealed both the willing¬ 
ness of the American Communists who switched their 
line around according to what the Daily Worker said. 

“As I recall, the day after the Nazi-Soviet Pact, or 
just about then, the Communists denied everything they 
had been saying for years.” 

Id. at 11. 

Mr. Granville Hicks, referred to in the testimony of Mr. 
Boorstin, also testified as to his Communist Party member¬ 
ship during a four year period starting before and ending 
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after the time he was a counselor of American studies at 
Harvard. He, too, broke abruptly with the Communist 
Party upon the signing of the Nazi-Soviet Pact. Id., at 
11 - 12 . 

As the investigation progressed, the Committee learned 
of the existence of a Communist cell among the members of 
the faculty at the Massachusetts Institute of Technology 
during the late 1930’s, and until at least the middle 1940 *s.® 
Mr. William Ted Martin, chairman of the mathematics de¬ 
partment at the Massachusetts Institute of Technology, 
was the first witness called in relation to this cell. Mr. 
Martin testified that, during the period of his Communist 
Party membership from January 1938 until the summer of 
1946, there -was a Communist cell consisting of six or seven 
professors at M.I.T. He further stated that this cell, in 
turn, was part of a broader Communist section of teachers 
in the Boston and Cambridge area. Id., at 13. 

Another member of that cell who testified before the Com¬ 
mittee was Mr. Isador Amdur, professor of physical chem¬ 
istry at M.LT.^® See Id. at 13. He testified that he had been 

•r 

a Communist Party member from 1938 until 1944, and that 
he had worked on classified projects of the United States 
Government prior to the termination of such membership. 
Subsequently, he worked on that part of the Manhattan 
Engineer District (atom bomb) project, of the Army Engi¬ 
neer Corps, located at M.I.T. 

Mr. Amdur testified that, during his Communist Party 
membership, the M.I.T. group to which he belonged met for 
a period with another group from Harvard (R. 95). He 
identified as members of the M.I.T. group, the following: 
William Ted Martin (R. 93); Norman Levinson (R. 94); 
Lawrence Arguimbau (R. 94); Mr. (first name unknown) 

® The Committee’s investigation also disclosed the existence of a 
Communist cell on the campus of Yale University, New Haven, 
Conn., during 1947. Id. at 13. 

Hearings Before the House Committee on Un-American Activ¬ 
ities on Communist Methods of Infiltration (Education), 83d Cong., 
1st Sess., pt. 3, at 1046 et seq. The foregoing, part three of the hear¬ 
ings, was received in evidence. Gov. Exh. 8, R. 86. The testimony 
of Isador Amdur found therein was read into the record. R. 88-127. 
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Gelbardt (R. 94); Dirk Struik (R. 94); Edwin Blaisdell 
(R. 94); and Nathan Rosen (R. 94). Mr. Amdur also 
identified the following as Coininunist and members of the 
Harvard group: Wendell Furry (R. 95); Carl or Karl Gros- 
senbacher (R. 96); and Marcus Singer (R. 96). Mr. Amdur 
adopted an alias when he filled out a card in connection 
with his joining the Communist Party (R. 108). He and 
the other members sought to conceal their Party member¬ 
ship, at least from public gaze (R. 107). He paid dues 
based on his salary (R. 119). Meetings of his group were 
scheduled nominally about every two weeks, but “in a group 
of this sort the discipline expected for meeting attendance 
was not very great” and he missed a number of meetings 
(R. 120). At the meetings he attended, discussions were 
held as to how best to promote the interests of the Com¬ 
munist Party within the circles in which they traveled 
(R. 122).“ 

Ultimately, Mr. Amdur left the Communist Party upon 
becoming dissatisfied with its dogmaticism and with having 
the line dictated to him (R. 111-112). He now believes that 
active Communists should not be permitted to teach in the 
universities and schools of America, but that the termina¬ 
tion of teaching appointments should be left to the institu¬ 
tion rather than to some outside agency (R. 112-113). Upon 
being assured by a Committee member, Mr. Clardy, that the 
Committee “has never attempted to invade that problem”, 
Mr. Amdur replied that he “did not have this committee 
in mind when I said that” but was thinking “of government 


“ Compare, e.g., Report of the Royal Commission to Investigate 
Disclosures of Secret and Confidential Information to Agents of a 
Foreign Power, June 27, 1946, Ottawa, Canada. “By these means, 
a number of young Canadians, public servants and others, who 
begin with a desire to advance causes which they consider worthy, 
have been induced into joining study groups of the Communist 
Party. They have then been led step by step along the ingenious 
pyschological development courses we have outlined, until under 
the influence of sophisticated and unscrupulous leaders they have 
been persuaded to engage in illegal activities directed against the 
safety and interests of their own society.” Id. at 82-83. 
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ill the broad sense*’ (R. 113).^^ Mr. Amdur conceded that 
the institutions are handicapped in their ability to develop 
the facts that the committee can develop (R. 113), statini? 
further that “the administrative officials would not be well 
equipped to find out” (R. 116). 

The Committee, in this connection, noted in its Report, 
supra, at pp. 13-14: 

“One of the principal criticisms raised in connection 
with the investigations and hearings by the House Com¬ 
mittee on Un-American Activities is that universities 
are themselves capable of detecting which teachers are 
Communists. The fallacy of this criticism is exempli¬ 
fied by the facts relating to John Henry Reynolds, 
Reynolds, as were other witnesses, was identified under 
oath as a one-time member of the Communist Partv 

w 

prior to the time that he was served with a subpoena 
by an investigator for the committee. When he was first 
contacted by the investigator, Reynolds arranged for 
an interview in the office of the dean of the University 
of Florida, and further arranged that the head of the 
department in which he was an instructor be present. 
In the presence of these university officials, he flatly 
denied that he had ever been a member of the Com¬ 
munist Party. In the intervening period between that 
conference and his appearance before the committee, 
Re 3 rnolds was publicly identified by three witnesses as 
a one-time member of the Communist Party. When he 
did appear before the committee, Reynolds refused to 
affirm or deny membership in the Communist Party on 
the grounds that to do so might incriminate him.”*^ 
“Evidence on the record indicates that in no instance 
has a university or other educational institution know’- 

Compare: “The Rights and Responsibilities of Universities and 
Their Faculties,” adopted by the Association of .\inerican Uni¬ 
versities, March 24,1953, as set forth in Report, note 8, (Gov. E.\h. 
10), at 14-18. 

See Report, note 8, at 21. Reynolds was so identified by Robert 
G. Davis, William T. Martin, and Norman Levinson, concerning 
whom appellant was subsequently interrogated by the Committee. 
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ingly employed the services of a member of the Com¬ 
munist Party.” 

The Committee, in noting that “probably the most suc¬ 
cinct statement relative to the committee’s investigations 
and hearings in this field has come from the universities 
themselves”, has reprinted in full, as a portion of its 
Report, the statement of the Association of American Uni¬ 
versities cited in note 12 herein. In commenting further on 
this statement, the Committee in its Report expressly “rec¬ 
ognizes the area of its jurisdiction and its limitations in this 
vital field, and will be so governed in the continuation of 
this investigation.” Id. at 18. The conclusion of the Asso¬ 
ciation of American Universities that “Condemnation of 
communism and its protagonists is not to be interpreted as 
readiness to curb social, political, or economic investigation 
and research” has thus been firmly adopted by the Commit¬ 
tee as a statement of its position. 

As noted at the outset of this subsection, by the terms of 
its enabling statute the Committee is required to report to 
the House the results of its investigations along with “such 
recommendations as it deems advisable.” In its annual re¬ 
port for the year 1953 the Committee summed up for the 
House the progress of its investigation of Communist meth¬ 
ods of infiltration in education. Report, 1953, supra note 8, 
at 8-22. In addition, the report noted subsequent action 
taken on past recommendations. Id. at 144 et seq. Among 
numerous examples of subsequent legislation enacted or 
proposed, are the following: (1) Section 228 of the Veterans’ 
Readjustment Assistance Act of 1952 (prohibiting pay¬ 
ment of education and training allowance to veterans en¬ 
rolled in institutions listed by the Attorney General as to¬ 
talitarian, Fascist, Communist, or subversive); (2) H.R. 
5331, 82d Cong., 1st Sess. (1952) (a bill to stimulate defec¬ 
tions from the Communist movement and to encourage 
qualified informants; (3) S. 16, 83d Cong., 1st Sess. (1953) 
(permitting the extension of full immunity to secure the 


i<66 Stat, 663, 667 (1952), 38 U.S.C. § 933 (1952). 
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testimony of witnesses claiming self-incrimination). Id. 
at 144-145, 154-155. In its repor tfor 1953, the Committee 
again called for legislation permitting the extension of full 
immunity to witnesses claiming self-incrimination in the 
field of subversive activities, and other recommendations, 
such as amendments and additions to the security laws, were 
made. Id. at 157-158. In addition, there was enacted (4) 
Section 5 of the Internal Security Act of 1950 (provides 
(a) that members of Communist organizations registered 
with the Attorney General shall not hold emplojnnent in the 
Federal Government, (b) that members of a Communist- 
action organization shall not hold employment in a defense 
facility,^® and (c) that members of a Communist-front or¬ 
ganization must disclose such membership when seeking or 
holding employment in a defense facility); and (5) Section 
11 of the Internal Security Act*^ (denies income-tax ex¬ 
emptions under section 101 of the Internal Revenue Code to 
Communist organizations required to register under section 
7 of the Internal Security Act). 

2 . 

Appellant's Refusal to Answer Pertinent Questions 

Appellant, who appeared with counsel, testified before a 
subcommittee of the Committee on May 26 and 27, 1953, 
pursuant to a subpoena.*® As indicated in subsection one of 
the counterstatement, the Committee was studying Com¬ 
munist efforts to infiltrate and dominate the teaching pro¬ 
fession and the extent and success of its efforts to indoc¬ 
trinate and proselytize students. The witnesses were lim- 

i-64Stat. 987, 992 (1950). 

*® Section 3 (7) of the Internal Security Act of 1950 defines the 
terms “facility” and “defense facility”. The term “facility” em¬ 
braces,' among other things, “any . . . laboratory . . ., or other 
establishment or facility, or any other part, division, or depart¬ 
ment of any of the foregoing.” (Italics supplied). 

”64Stat. 987, 997 (1950). 

Hearings Before the Committee On Un-American Activities, 
Communist Methods Of Infiltration (Education-Part 5), House of 
Representatives, 83rd Cong., 1st Sess., 1537-1564; Gov. Exh. 9, 
R. 129-213. 



ited to those identified in sworn testimony as present or 
former members of the Communist Party. To that extent, 
at least, the instant situation is similar to that of Lloyd 
Barenblatt v. United States, D.C. Cir., No. 13,327, which 
previously has been submitted to this Court. 

Appellant was a teaching fellow in the biological labora¬ 
tories at Harvard University between 1938 and 1942. Ex¬ 
cept for a two month period in 1950 as a visiting professor 
at the Long Island College of Medicine, appellant has held 
positions at the Harvard Medical School between 1942 and 
1951, as an assistant, instructor, associate, and, finally, as¬ 
sistant professor of anatomy. In 1951, he became an asso¬ 
ciate professor of Zoology, subsequently being raised to full 
professorship, at Cornell University. (J.A. 52-53, R. 135- 
136.) 

Appellant testified that while at Harvard he “met with 
a Communist Party group” commencing either late in 1940 
or the beginning of 1941 until about 1944 or 1945 (J.A. 53-54, 
R. 136-137). Later in his testimony, however, he stated that 
his interest in the group dwindled in the postwar years and 
that he does not recall any meetings of that nature after 
1948 or 1949 (J.A. 93, R. 210). Meetings were held at the 
homes of the members of the group (J.A. 54, R. 137). A 
total of about 14 or 15 individuals attended the meetings 
during the entire period of his participation in the group, 
but the attendance at any one meeting would vary from 
about 7 or 8 as maximum to about 4 or 5 at another time. Ap¬ 
pellant explained that the attendance at meetings was less 
during the war years than before because of the movement 
of people away from the University (J.A. 54-55, R. 137-139). 

At the time he was meeting with this “Communist 
group”, he “considered himself a Communist” and “sup¬ 
ported the Communist program” because he “was inter¬ 
ested in it and believed in it” (J.A. 56, R. 14). He con¬ 
tributed to the Communist Party, as well as to the Daily 
Worker and Sunday Worker, as much money as he could, 
considering the nature of his financial status and interest 
(J.A. 56, 86-87, 88; R. 141, 200, 202-203). But, appellant 
volunteered that he did not “remember membership or 
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a card in the Communist Party or any formal dues as such’’ 
(J.A. 56, R. 141). 

Appellant’s interest in the Communist program dwindled 
by 1949 *‘to the point where I disassociated myself com¬ 
pletely from leftwing organizations, from meetings, from 
rallies, and from any association” (J.A. 56, 57, 93; R. 141, 
143, 210). At the subcommittee hearing, appellant denied 
that he was then a member of the Communist Party (J.A. 
56; R. 141). He admitted, however, that he joined the Com¬ 
munist group during the period when the Soviet Russia 
and Nazi Germany were allies and subsequent to the Rus¬ 
sian attack on Finland (J.A. 66-67, 87-88; R. 159-171, 201- 
202 ). 2 ® 

Appellant contended that the Communist group to which 
he had belonged was composed of intellectuals who were 
interested in Marxian philosophy. At their meetings, they 
discussed both the theoretical and practical aspects of 
Marxism (J.A. 59-60, R. 146-147).-^ He insisted that the 


Appellant explained that the existence of the Nazi-Soviet al¬ 
liance was “immaterial’^ to his past worries about the international 
situation and his interest in Communism since he believed at that 
time that Germany would be at war with both Russia and the 
United States (J.A. 66-67, 87; R. 159-171, R. 201). 

^Appellant admitted that Russia’s attack on Finland prior to 
his joining the Communist group “concerned” him; he purported 
not to recollect clearly on that matter, but believes that “he must 
have felt ... in many of these situations, it’s the major powers 
that determine the whole situation and the small powers are sort of 
swamped out” (J.A. 87-88, R. 201-202). 

Among the matters discussed at these meetings were the fol¬ 
lowing: dialectical materialism and the works of Marx and Engels 
(JA. 55, R. 319-140); the calling of the early stages of World War 
II by the Soviet Union as a war of national liberation (J.A. 58, 
R. 144); Lysenko and the genetics controversy (J.A. 58, R. 144); 
the Soviet or Communist Party attitude toward religion (JA. 58- 
59, R. 144-145); the application of Marxian ideology in Soviet Rus¬ 
sia and on an international level (J.A. 59-60, R. 146-147); American 
Communist literature (JA. 60, R. 147); articles by international 
Communists, including the Jacques Duclos letter (J.A. 60-61, R. 
147-148); the Communist tenet relating to the dictatorship of the 
proletariat, insofar as it relates to the concept that capitalism 
[Footnote 21 continued on next page.] 
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members of the group, all of whom were—like himself— 
associated in some capacity with Harvard and “did 

nothing subversive” (J.A. 64, 81, R. 153-154, 191). 

In answer to a question as to how appellant “first became 
a member of the Communist Party at Harvard,” he stated 
that he was invited into the group on the basis that he “was 
interested, in the sense that I did not, I think, liold back 
in any open discussions around the laboratory or elsewhere 
around the school” about his views concerning the then 
growing international situation. Although appellant re¬ 
vealed that the person who solicited his membership in the 
group was “on the staff of Harvard University,” appellant 
declined to further identify that person. Appellant pred¬ 
icated his refusal to ansv/er the question, “who invited 
you to become a member of this group,” initially for the 
reasons of “honor and conscience,” but finally on the basis 
“of honor and conscience and of incrimination” (J.A. 63- 
66; R. 152-159). This question forms the basis of Count 1 
of the indictment. See note 1, supra. He persisted in his 
refusal to answer this question, notwithstanding the ad¬ 
monition of the Committee chairman that: 

“In order for this Committee to do its duty and per¬ 
form its obligations, it is necessary that we obtain in¬ 
formation, complete information about the Communist 
Party and all of its front groups and we feel that the 
matter of who asked you to become a Communist is a 
matter which tliis committee is entitled to know, a fact 
which this committee is entitled to know, and so the 
witness is directed to answer that particular question.” 
(J.A. 64, R. 153). 

At the trial, counsel for the committee, Mr. Kuiizig, tes¬ 
tified that the Committee has never learned the identity of 
the person who recruited Singer into the Party at Harvard 
(R. 285). 

[Footnote 21 continued from preceding page.] 
reaches a level of decay where it collapses on its own (J.A. 61, 
R. 148-149); and the “taking over by the people” by democratic 
means but in a struggle of revolutionary and counterrevolutionary 
forces (JA. 61-62, R. 149-150). 
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Later in his testimony before the subcommittee, appellant 
refused to answer the questions upon which the remaining: 
counts of the indictment are predicated, on the basis of 
“lionor and conscience,” which he again sought to equate 
with a claim of privilege against self-incrimination. In this 
connection, he stated that he is sure he never knew Robert 
G. Davis, although he “knew about him”; but appellant 
declined to disclose whether he knew him as a Communist 
(J.A. 67, K. 171). As respects separate questions as to 
Wendell II. Furry, Isador Amdur, Norman Levinson, John 
II. Reynolds, Dirk Stniik, William Ted Martin, Lawrence 
Arguimbau, and Helen Dean Markham, appellant admitted 
that he knew each of these persons but declined to state 
whether he knew any of them to have been members of the 
Communist Party. Sec note 1, supra^ Counts 2 through 10 
(J.A. 67-71, R. 162-167). 

For the reasons previously asserted, appellant then re¬ 
fused to state, in response to the question forming the basis 
of count 11, whether Davis, Furry, Amdur, Levinson, Reyn¬ 
olds, Struik, ]\Iartin, Arguimbau, and Markham ever at¬ 
tended “these meetings to which you testified yesterday.” 
(J.A. i71-72; R. 168). Appellant thereupon was asked the 
separate questions forming the basis for counts 12 through 
20 concerning the attendance of each of these persons at 
such meetings. Except for Davis—concerning whom appel¬ 
lant stated he did not know, appellant declined to give any 
answer, apparently for the reasons previously asserted 
(Govt Exh. 9, at 1552; J.A. 72-74; R. 168-181). 

The chairman then stated to appellant: 

“Again I want to say to the witness that, under the obli¬ 
gations imposed upon us by the House of Representa¬ 
tives and the duty we have, it is very necessary that, if 
we are to carry out these duties, the witnesses we bring 
before this committee not only answer as to their own 
affiliation with the Communist Party or any other sub¬ 
versive group but also tell about the operations of that 
particular group, tell who were members, and so forth. 

! “I know you are represented by able counsel, and I 
hope you will realize there is a possibility that you will 
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be cited for contempt of this committee and contempt 
of Congress. 

“Bearing that in mind, the chair feels that these 
questions put to you by counsel which you decline to 
answer, are pertinent to this committee’s works; and 
therefore, I direct you to answer these questions.” 
(J.A. 74; R. 180-181). 

Upon appellant’s refusal to so testify, the chairman fur¬ 
ther advised him that the committee was “only interested 
in obtaining facts relative to the operations of subversive 
activities in this country, and in particular, relative to the 
operations of the Communist Party, past and present,” that 
the committee was “attempting to determine the nature of 
those activities in order to determine whether or not they 
were subversive and have been subversive for a long time,” 
and that appellant’s answering the questions and furnish¬ 
ing facts to the committee would aid it “in determining how 
the Communist Party operated” and was “able to infiltrate 
almost every phase of our American life.” Appellant, 
howev’^er, persisted in his “blanket” refusal to answer any 
of these questions (J.A. 74-78, R. 181-187), although he 
admitted that if he were willing to answer he could tell the 
subcommittee, clearly and distinctly, whether any or all of 
these people attended any of the meetings (J.A. 80-81, R. 
191). 

Appellant, for the reasons previously asserted, also re¬ 
fused to answer the question upon which count 21 is pred¬ 
icated, viz., whether “there are any other names of any 
other people” whom he recollected as having “attended 
these Communist meetings” with him (J.A. 81, R. 192). 

Appellant admitted that during the period he considered 
himself a Communist he worked on a classified Government 
project at the Haiward ^ledical School. He understood 
that approximately half of his salary was paid by reason 
of the project from Government funds or perhaps Rocke¬ 
feller funds (J.A. 81-82, R. 192-193). 

Appellant finally refused, for the reasons previously as¬ 
serted by him, to answer the question upon which count 22 
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is predicated, viz., whether Weiidall H. Furry was engaged 
in the same activities with him (J.A. 92, R. 208). 

STATUTE INVOLVED 

Rev. Stat. 102 (1870), as amended, 52 Stat. 942 (1938) 
2 U.S.C. § 192 (1952): 

“Every person wlio having been summoned as a wit¬ 
ness bv the authoritv of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint coni- 
inittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee or 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of misdemeanor, punishable by a fine of not more 
than $1,000 nor less than $100 and imprisonment in a 
common jail for not less than one month nor more than 
twelve months.” 


SUMMARY OF ARGUMENT 

I 

Appellant freely testified as to his activities for several 
years as a member of a Communist group. When first 
asked to identify his fellow members he expressed reluc¬ 
tance on personal grounds and then added that he claimed 
self-incrimination. Having gone so far, he was required to 
make the identifications under the clear authority of the 
Rogers case. 

II-III 

The chairman of the committee specifically directed ap¬ 
pellant to answer the question on which his conviction was 
based. There was therefore full compliance with the Quinn 
case. 

IV 

It has been decided that a trial court may not determine 
the admissibility as to remoteness of corroborative testi¬ 
mony before a congressional committee. 
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V 

Appellant asserts that lie docs not propose to reargue 
the issue of exposure, which this record does not present. 

VI 

It is settled that an inquiry into personnel is permitted 
a committee authorized to investigate Communist subv’er- 
sion. 

VII 

It is settled that Section 192 as applied here is is not void 
for vagueness. 

VIII 

A grand jury on which civil servants and their relatives 
serve may return an indictment for contempt of congress. 

ARGUMENT 

I 

The Trial Court Properly Found that Appellant, in the Circum¬ 
stances of This Case, Could Not Invoke the Privilege Against 

Self-Incrimination in Response to the Question Upon Which 

Count 11 Is Predicated. 

Appellant’s contention that his “reliance upon the self¬ 
incrimination clause of the Fifth Amendment protects him 
from conviction for refusal to answer the question in count 
11” is without substantial merit, as seen from a review of 
the undisputed facts of record. As noted by the trial court 
in its memorandum opinion: 

“The defendant [appellant] when he appeared as a 
witness did not exercise his privilege of remaining 
silent concerning facts tending to connect him with the 
Communist Party. He freely described his Communist 
membership, activities, and contributions. His claim 
of privilege against self-incrimination was asserted in 
relation to the identification of other persons present 
at Communist meetings which he had voluntarily tes¬ 
tified he attended.” (J.A. 30). 
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As seen from the detailed summary of the facts found in 
section 2 the Counterstatement of The Case, appellant gave 
extensive testimony respecting the matters thus summar¬ 
ized by the trial court. In brief, appellant admitted that at 
Harvard he was recruited into the membership of what he 
termed as a “Communist Party group” and also as a “Com¬ 
munist group” by an undisclosed member of the staff at 
that University. In response to a question as to whether he 
had been a member of the Communist Party in the past, ap¬ 
pellant responded only that he had considered himself a 
Communist. He not onlv was interested in and believed 
in the Communist program, but supported it to the full ex¬ 
tent permitted by his interest and financial status. Al¬ 
though he made substantial contributions to the Communist 
Party, as well as to the Daily Worker and Sunday Worker, 
he stated tliat he does not remember any dues, membership 
card, or other indicia of formal membership. 

Appellant voluntarily disclosed the nature and activities 
of the Communist group to which he belonged at Harvard. 
He admitted his attendance at the meetings for a number 
of years, the frequency of the meetings, and many of the 
matters that transpired at the meetings. He further dis¬ 
closed the number of persons who attended the meetings, 
even specifying the approximate number who attended over 
a period of years and the approximate average attendance 
at each meeting. Appellant also revealed that the persons 
who attended the meetings were intellectuals who were on 
the staffs of Harvard and M.I.T. He denied that anv of 

w 

them , were subversives or else did anything wrong. Ap¬ 
pellant further denied both present Communist Party mem¬ 
bership and participation in Communist and leftwing ac¬ 
tivities since 1948 or 1949. 

Although appellant declined to state in response to sepa¬ 
rate questions whether Davis, Furry, Amdur, Levinson, 
Reynolds, Struik, Martin, Arguimbau, and Markham were 
(’ommunist Party members, he nevertheless admitted that 
he knew all of these persons except Davis. As respects 
Davis, appellant disclosed that he had learned about him. 
Then, the subcommittee asked appellant the question upon 
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which count 11 is predicated, viz.y wliether he knew any of 
these persons to have attended meetings of the group which 
lie voluntarily had disclosed in his prior testimony. 
In response, appellant sought to invoke the privilege against 
incrimination. However, he made plain at the outset of his 
testimony that his primary concern was personal reluctance, 
for reasons of “honor and conscience”, to identify the per¬ 
sons associated with him in his Communist activities. 

Appellant’s announced position before the subcommittee, 
it should be noted, was essentially that of making a full dis¬ 
closure as to his own past Communist involvement, but not 
as to anyone else. His refusal to identify by name anyone 
else who had been previously associated with him in Com¬ 
munist and leftwing affairs was stated to be based upon his 
personal opinion that such persons had done nothing wrong, 
and his view that such disclosures would cause him personal 
embarrassment. He persisted in his refusal even though 
the subcommittee indicated to him the purpose and scope of 
its investigation, the legal responsibilities of others, rather 
than himself, to make the determination thus undertaken 
by him, and the right of the subcommittee to receive such 
information. 

The record, we submit, clearly supports the finding of 
the trial court that appellant 

“ . . . waived his privilege by his answers to prior 
questions concerning his Communist Party affiliation 
and activities, and that the answer to the question in 
count 11 (as to whether named individuals were present 
at Communist meetings which he had previously ad¬ 
mitted attending) would not subject him to any real 
danger of further incrimination. ’ ’ (J.A. 31). 

As seen, appellant had already disclosed to the subcommit¬ 
tee the nature of the Communist group, his participation in 
it, and his own extensive involvement in the Communist 
movement. Furthermore, he denied Communist connec¬ 
tions since 1948 or 1949 and asserted that none of the group 
members were subversives. His prior identification of the 
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persons named in count 11, but refusal to disclose, in re¬ 
sponse to the question concerned, as to whether these per¬ 
sons—like himself—had attended those group meetings 
could not have further incriminated him in the circum¬ 
stances recited. In addition, the disclosures by appellant 
are clearly of such a character as to constitute a waiver of 
his privilege against incrimination. In this connection, the 
trial court, in support of the finding hereinbefore noted, 
quite properly relied upon the leading case of Rogers v. 
United States, 340 XJ.S. 367 (1951). 

The situation here is clearly analogous to that found in the 
Rogers case, where a witness before a grand jury had de¬ 
scribed her membership in the Communist Party, but then 
refused to divulge the name of the person to whom she had 
turned over Party records. The Supreme Court, noting that 
the privilege against self-incrimination presupposes a real 
danger of legal detriment arising from the disclosure, ruled 
that the witness could not invoke the privilege where the 
response would not further incriminate her. In approving 
the rule uniformly observed in federal courts that the priv- 
ilgee cannot be invoked to avoid disclosure of the details 
where incriminating facts have been voluntarily revealed, 
the Court noted ” the decision in Brown v. Walker, 161 
U.S. 591, 597 (1896); Powers v. United States, 223 U.S. 303, 
314 (1912); United States v. St, Pierre, 132 F. 2d 837 (2d 
Cir. 1942); and Buckeye Powder Co. v. Hazard Powder Co., 
205 F. 827, 829 (D.C. Conn. 1913). 

As respects waiver, the Supreme Court in the Rogers 
case ruled that the “petitioner had already ‘waived’ her 
privilege of silence when she freely answered incriminating 
questions relating to her connection with the Communist 
Party.”Since the admissions by appellant of informa¬ 
tion connecting him with the Communist Party are ob¬ 
viously incriminating, his reliance on Arndstein v. McCar¬ 
thy, 254 U.S. 71 (1920), and McCarthy v. Arndstein, 262 
U.S. 355 (1923) is misplaced. Compare Rogers v. United 


^ Id. at 373. 
“Id. at 374. 
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States, supra, 340 U.S. at 373, where the Supreme Court 
found support for its position from those decisions. 

As Chief Justice Marshall stated in the early days of the 
Republic, one of two competing policies must not be per¬ 
mitted to destroy the other.-^ No such necessity emerges 
here as the situation is one where harm to the appellant is 
much more conjectural than that obtained in Rogers v. 
United States, supra. The mere expressed desire not to 
cause embarrassment to others should not be permitted, in 
a de minimis situation, to destroy the important public pol¬ 
icy that the legislative forum is entitled to the complete 
testimony of witnesses before it. 

II 

Refusal to Answer the Question in Count 11 Was Punishable 

Appellant’s second argument is that when he first ex¬ 
pressed his preference not to disclose the identity of his 
Communist associates his contempt was total. Therefore 
“the refusal to answer the question in count 11 cannot be 
considered as anything more than an expression of his inten¬ 
tion to adhere to his earlier statement and as such is not 
separately punishable” (Br. 33). 

As authority appellant cites United States v. Costello, 198 
F. 2d 200 (2d Cir. 1952), which is distinguishable on its 
facts. In that case the defendant, at the start of a certain 
day’s hearings, announced he would not testify at all be¬ 
cause of illness. The Court held that the contempt could 
not be multiplied by continuing to ask successive questions 
on that day. It is significant that conviction" was affirmed 
on a general count embodying this total refusal to answer 
and willful default in terminating his appearance that day. 

The present refusal was on the ground of personal pref¬ 
erence, not physical incapacity. As the hearing progressed 
appellant did identify by status one such person, refusing 
to give his name. Others were identified by name where 

United States v. Burr, 25 Fed. Cas. 38, No. 14,692 (C.C.D. Va. 
1807). See also Mason v. United States, 244 U.S. 362 (1917). 
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appellant could express no knowledge of their Communist 
activity. It was therefore practical to proceed with a par¬ 
tially cooperative witness and there is no evidence of an in¬ 
tent to multiply contempts. 

It is further noted that the Costello case was decided be¬ 
fore Quinn v. United States, 349 U.S. 155 (1955). In the 
latter case, it was held that a refusal to answer does not 
become a completed contempt until ‘‘the witness is clearly 
apprised that the committee demands his answer notwith¬ 
standing his objections.’^ Id, at 166. Thus the contempt is 
not complete until the committee specifically overrules the 
objection or specifically directs a witness to answer. It is 
apparent that such formal action of the committee need not 
necessarily occur at once; and delay is protective of an in- 
dividual’s rights if, as here, he is warned in the interim of 
the consequences. As seen from section 2 of the counter¬ 
statement, an explicit direction to answer was made by the 
subcommittee to appellant. Count eleven, therefore, is not 
objectionable on any basis. 

The Costello case is importantly to be distinguished on 
the ground that obviously the crucial error would be double 
punishment for a single contempt. Appellant here was sen¬ 
tenced on but a single count. 

The value of Section 192 would be diminished if an appel¬ 
lant were permitted to attack the clarity of rulings on ob¬ 
jections to particular questions regardless of chronological 
order'and at the same time restrict an indictment to the first 
such refusal on the theory that only it was material to the 
issue of contempt. 

Ill 

Requirements as to Direetion to Answer Were Met. 

In appellant’s third argument (Br. 35) it is contended 
that he “was not clearly apprised that the House Committee 
demanded an answer to the question in count 11 notwith¬ 
standing liis objection; consequently there could be no con¬ 
viction under Section 192 for refusal to answer the ques- 
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tion’’, citing Quinn v. United States^ 349 U.S. 155 (1955). 

Appellant had described, on the previous day, meetings 
of the Communist coll to which he belonged. The count on 
which he was convicted"' was based on his refusal to an¬ 
swer whether certain persons previously named by him had 
attended the meetings about which he had testified (J.A. 71 
et scq.). After appellant’s refusal to answer the particular 
question, lie was asked individually whether each person 
had attended the meetings. At the close of this scries of 
refusals to answer the following occurred: 

“Mr. Kunzig, I rc<iuest, sir that the witness be di¬ 
rected to answer that series of questions, as they are 
completely pertinent and relev’ant to the matter before 
this committee. 

Mr. Velde. Yes. Again I want to say to the witness 
that, under the obligations imposed upon by the House 
of Representatives and the duty we have, it is very nec¬ 
essary that, if we are to carry out these duties, the wit¬ 
ness we bring before this committee not only answer 
as to their own affiliation with the Commuist Party 
or any other subversive group but also tell about the 
operations of that particular group, tell who were mem¬ 
bers, and so forth. 

“I know you are represented by able counsel, and I 
hope you will realize there is a possibility that you will 
be cited for contempt of this committee and contempt 
of Congress. 

“Bearing that in mind, the Chair feels that these 
questions put to you by counsel which you decline to 
answer, are pertinent to this committee’s work; and, 
therefore, I direct yon to answer these questions.” 

As indicated in section 2 of the Counterstatement, appel¬ 
lant thereupon persisted in refusing and w'hat transpired 

Count eleven: . . . “Now, these people we have mentioned up 
to this time—Robert G. Davis, Wendell H. Furry, Isador Amdur, 
Norman Levinson, .John H. Reynolds, Dirk Struik, William Ted 
Martin, Lawrence Arguimbau, and Helen Dean Markham—did they 
attend these meetings to which you testified yesterday?” (J.A. 4). 
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thereafter made but more unmistakable the final ruling of 
the chairman (J.A. 74). 

The trial court, resolving a doubt in appellant’s favor as 
to whether the direction extended to another series of ques¬ 
tions appellant had refused to answer, held the direction 
clearly extended to the blanket question reflected in count 
11 (J.A. 26). It is submitted that the trial court resolved 
everj’ 'doubt arising from the procedural requirements of 
the Quinn case in favor of the appellant. It is also obvious 
on the record that a clear direction was given putting appel¬ 
lant on notice. Here the Committee adopted the very 
formula of direction before it, or its equivalent,^® was 
pronounced necessary in the Quinn case. The following 
from that opinion, therefore, is more than ordinarily ap¬ 
plicable : 

“Just as the witness need not use any particular 
form of words to present his objection, so also the com¬ 
mittee is not required to resort to any fixed verbal 
formula to indicate its disposition of the objection. So 
long as the witness is not forced to guess the commit¬ 
tee’s ruling, he has no cause to complain. And ad¬ 
herence to this traditional practice can neither inflict 
hardship upon the committee nor abridge the proper 
scope of legislative investigation.” 

Id. at 170. 

IV 

The Degree of Remoteness of Corroborative Testimony Is Not 
a Defense to Contempt of Congress 

Appellant’s fourth argument is: 

“Congressional power to . . . punish for contempt 
is an implied and limited power which conflicts with the 
individual citizen’s right to privacy. Although con¬ 
gressional committees have the right to the testimony 
of two or three or five or more w’itnesses to corroborate 


-®Tlic requirements of the Quinn decision are met either by 
“specifically directing petitioner to answer” or by an overruling 
of the objection. Id. at 166. 
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the testimony of a prior witness, somewhere a limit is 
reached where the rijjrht of the individual to privacy 
exceeds the right of the committees to corroborative 
evidence” (Br. 41-42). 

The contention that a trial court should review the admis- 
sibilitv of corroborative testimonv before a congressional 
committee to determine the degree of its remoteness was 
specifically rejected in Watkins v. United States, 233 F.2d 
681 (D.C. Cir. 1956), cert, granted, 25 U.S.L. Week 3093 
(U.S. Oct. 8, 1956) (No. 13).=‘ 

Appellant concludes that limitations upon the implied leg¬ 
islative power of contempt support his argument, citing 
Aiulerson v. Dunn, 6 Wheat. 204 (U.S. 1821), a case deal¬ 
ing with the inherent power to punish, not the power to 
inquire. Appellant was convicted of a statutory crime, 
and there is a distinction between “the limited power to 
deal with classes of acts as contempts for self-preservation 
and the comprehensive legislative power to provide by law 
for punishment for wrongful acts.” Marshall v. Gordon, 
243 U.S. 521, 546 (1917).' 


V 

The Committee Had a Valid Legislative Purpose 

Appellant, in his fifth argument (Br. 45) maintains “The 
questioning of appellant was an exercise of this asserted 
function of exposure and consequently exceeded the power 
of the House Committee.” 

Although asserting he will not reargue the point (Br. 45), 
appellant suggests distinctions between this case and that 

As seen from the Counterstatement of the Case, the Committee 
was actually prevented by appellant from developing facts not pre¬ 
viously made available to it and from confirming much of the in¬ 
formation that it already had received. For example, appellant 
admitted that he had been recruited into the Communist Party 
group at Harvard by someone on the staff of Harvard University, 
but declined to name that person. At the trial, counsel for the Com¬ 
mittee testified that the Committee has never learned the identity 
of that person (R. 285). 
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of Wafkins v. United States^ 233 F.2d 681 (D.C. Cir. 1956), 
cert, granted, 25 U.S.L. Week 3093 (U.S. Oct. 8,1956) (No. 
13).I In limine an important distinction, of no aid to appel¬ 
lant, is the fact that, unlike Watkins, who raised the point 
before the Connnittee, appellant’s objection is an after- 
tliouij:ht raised the first time at the trial. As appellant con¬ 
ceded below, no objection was raised on the ground of per¬ 
tinency (J.A. 95), nor does the record reveal that appellant 
sought to question before the Committee its power to pro¬ 
pound the particular questions he refused to answer. This 
belatedness makes but more applicable the ruling of the 
Court that: 

“Appellant would have us judge the present con¬ 
troversy upon the basis of speeches made by members 
of Congress and others, and upon newspaper articles, 
etc. We cannot do so. Such material is not evidence. 
iThe question is an individual one, whether the inquiry 
is indeed pertinent to a valid legislative purpose.” 

Id. at 687. 

An examination of the reports and hearings introduced 
in evidence leads to the inevitable conclusion that the in¬ 
stant case falls squarely within the pattern of the Watkins 
case, in which the Court held: 

“Congress has power of exposure if the exposure is 
incident to the exercise of a legislative function. Con- 
igress certainly has the power of inquiry or of investiga¬ 
tion when the inquiry or investigation is upon a subject 
I concerning which Congress may legislate. The fact 
that such an inquiry may reveal something or ‘expose’ 
something is incidental and without effect upon the 
validity of the inquiry.” 

Id. at 687. 

As detailed and referenced in subsection 1, and to some 
extent in subsection 2 of the counterstatement, the Commit¬ 
tee demonstrably had a valid legislative purpose. The 
Committee’s enabling statute has required for many years 
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that, in the important and ever-shiftin" field of subversion, 
the Committee shall constantly investigate, report at inter¬ 
vals such investigations to the Congress, with “such rec¬ 
ommendations as it deems advisable.^’ The hearings in 
which appellant participated were part of a legislative study 
aimed at eliciting facts concerning “Communist efforts to 
infiltrate and dominate the teaching profession within the 
United States’’ and the extent and success of efforts to 
indoctrinate and proselytize students. Report, 1953, supra 
note 8, at 8-9. 

At the outset, the chairman of the committee, outlining the 
purpose of the hearings, referred to the evidence already 
accumulated that the Communist Party of the United States 
is part of an international conspiracy to promote the policy 
of a foreign power and “which has for its object the over¬ 
throw of all non-Communist countries”. Hearings, supra, 
note 7, at 2. Among other things he pointed out that the 
Committee’s recent study of the movie industry developed 
evidence that “thought control” was “practiced by the Com¬ 
munist Party upon its members. Screen writers were told 
how and what they should write . . The Committee was 
concerned with whether this influence, clandestine, conspira¬ 
torial, and inimical to academic freedom in that it conceals 
its authoritarian source, was extant in the field of education 
as well as in the arts and trades. He concluded: 

“Therefore the objective of this investigation is to 
ascertain the character, extent and objects of Com¬ 
munist Party activities when such activities are carried 
on by members of the teaching profession who are sub¬ 
ject to the directives and discipline of the Communist 
Party.” 

The record shows, among other recent legislation, the en¬ 
actment shortly before appellant’s appearance of legislation 
based on a recommendation of the Committee that no edu¬ 
cational allowance be paid to veterans enrolled in institu¬ 
tions listed by the Attorney General as totalitarian. Fascist, 
Communist or subversive. This was one of thirty-nine 
past recommendations of the Committee favorably acted 


32 


upon by Congress or the Executive. The Congress has 
legislated in the field of education and it is a matter of com¬ 
mon knowledge that further legislation in that field, not 
merely involving benefits to veterans, is being constantly 
proposed and studied. 

Even if legislative proposals were absent it would be 
“immateriar" on the issue of whether the Committee had a 
legislative purpose. United States v. Josephson, 165 F. 2d 
82, 89 (2d Cir. 1947), cert, denied, 333 U.S. 838 (1948). 

The subject of inquiry was Communist methods of infil¬ 
tration in education. As the Committee at intervals pointed 
out during the entire hearings, it scrupulously drew the line 
between curriculum and internal operation of educational 
institutions and the subject matter of its inquiry, the ex¬ 
tent of infiltration, the methods employed, and what, if any, 
activities were engaged in by individuals in education sub¬ 
ject to secret Communist discipline. 

VI 

The First Amendment Was Not Violated 

Appellant’s sixth argument is that there w’as no public 
danger requiring disclosure of appellant’s Communist as¬ 
sociates and that therefore the First Amendment was vio¬ 
lated. In view of the Bar sic y and Watkins cases, however, 
appellant suggests that he is not “attempting to reargue 
the point” (Br. 48). As stated by this Court, 

’ “If Congress has power to inquire into the subjects 
of Communism and the Communist Party, it has power 
to identify the individuals ■who believe in Communism 
and those who belong to the party. The nature and 
scope of the program and activities depend in large 
measure upon the character and number of their adher¬ 
ents. Personnel is part of the subject. Moreover, the 
accuracy of the information obtained depends in large 
part upon the knowledge and attitude of the witness, 
' whether present before the Committee or represented 
by the testimony of another ... To remain unin* 
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formed upon a subject thus represented would be a 
failure in Congressional responsibility.” 

Bar sky v. United States, 83 U.S. App. D.C. 127, 132, 133, 
167 F. 2d 241 (D.C. Cir. 1948), cert, denied, 334 U.S. 843 
(1948). 

Equally dispositive of the point is Watkins v. United 
States, 233 F. 2d 681 (D.C. Cir. 1956), cert, granted, 25 
U.S.L. AVeek 3093 (U.S. Oct. 8, 1956) (Xo. 13), in which the 
Court said in banc: 

“A majority of the court is of opinion that Congress 
has power to investigate the history of the Communist 
Party . . .” 

Id. at 684. 


VII 

It Is Settled that the Criminal Standard Is Not Vague 

Appellant’s seventh argument is that Section 192, Title 2, 
United States Code (1952), “read together with the author¬ 
ization of the Committee on Un-American Activities, is so 
vague and indefinite as to deprive appellant of due process 
of law” (Br. 48). 

This argument, as appellant recognizes (Br. 49), has been 
specifically rejected by the Court in banc. 

“This court’s decision in Barsky v. United States, 
83 U.S. App. D.C. 127,167 F. 2d 241, certiorari denied, 
1948,334 U.S. 843 . . as well as the decisions in United 
States V. Josephson, 2 cir., 1947,165 F. 2d 82, certiorari 
denied, 1948, 333 U.S. 838 . . . and Dennis v. United 
States, 1950, 339 U.S. 162, . . . read in the light of Sin¬ 
clair V. United States, 1929, 279 U.S. 263 . . . estab¬ 
lishes that the contempt statute, 2 U.S.C.A. § 192, when 
read together with the Committee’s authorizing resolu¬ 
tion is not so vague or indefinite as to be invalid.” 

Watkins v. United States, supra at 686. 
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vm 

I The Grand Jury Was Legally Qualified 

Appellant characterizes bis eighth argument as an adop¬ 
tion of the contention “argued without success in the Wat^ 
kins case that the . . . grand jury . . . was unable to per¬ 
form its function by virtue of fear instilled by the Govern¬ 
ment employees security programs” (Br. 50). 

In answer, the Government also refers to the Watkins 
case I in which the appellant conceded that in the Emspak 
case the Court on its own motion considered this point 
in banc and settled it. Emspak v. United States, 91 U.S. 
App. D.C. 378, 203 F. 2d 54 (D.C. Cir. 1952), rev^d on 
other grounds, 349 U.S. 190 (1955). 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

William Hitz, 

John D. Lane, 

! Harold D. Rhynedance, Jr., 

Assista/nt United States Attorneys. 
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j 

REPLY BRIEF OF APPELLAnIt 

I 

I 

- I 

Three recent cases involving "waiver" of the jFifth Amendment, 
coupled with a desire to clarify the issues in this c^e, justify this reply 
to appellee’s brief. 

I. I 

The Self’Incrimination Clause of the Fifth 

Amendment T 

i 

I 

Appellant argued below and here that a witness before a Congres¬ 
sional Committee does not "waive" his right to invoke the privilege 

I 

against self-incrimination merely by answering soipe questions pertain- 

i 

ing to a given subject; that the right to invoke the privilege is "waived" 

I 

only v^en the prior testimony is so incriminating tliat refusal to answer 
additional questions would avail him naught. I 
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^pellee admitted below that had appellant answered the questions 
to which he invoked the privilege, "he would be far worse off". Appellee 
argued, however, that this was immaterial, because as a matter of law 
"a waiver as to X is a waiver as to Y" vdien, as here, facts X and Y are 
"related" (J. A. 112-113). Appellee apparently has now changed its posi¬ 
tion. Appellee no longer argues that appellant’s voluntary testimony 
concerning his participation in a Communist study group constitutes a 
"waiver" of the right to plead the Fifth Amendment v^en asked if desig¬ 
nated persons were also members of this group merely and solely be¬ 
cause the two issues are "related". Instead, appellee now argues that 
there was a "waiver" because (1) appellant’s admissions "are obviously 
incriminating" (^pellee’s brief, p. 24), and (2) an answer to the ques¬ 
tion in Count 11 "could not have further incriminated him (^pellant) in 
the circumstances recited" (Appellee’s brief, p. 24). 

Appellant submits that appellee, as a matter of law, is correct 
when it now admits that a witness, in spite of previous testimony, is 
entitled to invoke the Fifth Amendment when asked a question which 
would increase the dangerof prosecution. Appellant further submits 
that appellee, as a matter of fact, was correct below vdien it admitted 
that appellant, by answering the questions in Count 11, "would be far 
worse off’. 

A. Three Recent Chses Support The Position Of Appel¬ 
lant (and Apparently the Present Position of Appellee) 

That Non-Incriminating Testimony by a Witness on 
a Given Subject Does Not Waive the ^ght to Invoke 
the Fifth Amendment When Asked Additional Ques¬ 
tions Relating to that Subject When, as Here, the 
Additional Questions Call for Information WMch 
Might Increase the Danger of Prosecution. 

In his brief (pp. 16-19) appellant discussed all the cases known to 
him relating to "waiver" of the Fifth Amendment by testimony. These 
cases hold that a witness does not, by non-incriminating testimony, 
"waive" the right to plead the Fifth Amendment when asked "related" 
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questions ^ich subject the witness to a real danger of further crimina¬ 
tion. Three recent cases support this position. 

1. United States v. Courtney , 236 F. 2d 921 (2d Cir. 1956). 

Courtney, a trucker, was called as a witness by a Grand Jury 
investigating allegations of racketeering in the New York City garment 
and trucking industries. He testified that he had recently visited desig¬ 
nated packing houses and buildings at which he had given "gratuities” 
to checkers, freight-elevator starters, operators, etc. He refused to 
disclose the names of the recipients, stating that ”if we do tell, the 
man who receives it, the man will lose his job”. Courtney was taken 
before a District Judge v^ere he for the first time relied upon the 
Fifth Amendment. The District Judge held that Courtney had no privi¬ 
lege, and upon Courtney's continued refusal to answer the questions, 
held him in contempt. 

On Appeal, the Government contended that Courtney ”had waived 
his right to assert the privilege because he had previously testified he 
had paid the gratuities in question, and in some instances had testified 
as to the places where the payments were made”. The Court, per 
Frank (with Lumbard dissenting), reversed the contempt conviction. 

The Court reasoned that answers to the questions could increase the 
danger of prosecution, as the Internal Revenue Code made it illegal to 
fail to report "gifts” of over $600 in amount; that Courtney had not ad- 

i 

mitted that the "gratuities” given were in that amount, and that the 

answers to the questions might provide leads whereby the Government 

1 

could prove that the gratuities had amounted to $ 606 . The Court con¬ 
cluded as follows: | 

I 

I 

"On its facts, this case is not governed by Rogers 
V. United States, 340 U.S. 367. . . . Moreover, since 
the decision in ^gers v. United States , ^e Supreme 
Court has, in general, more generously interpreted 
the Fifth Amendment privilege. See, e. g., Emspak v. 


United States, 349 U. S. 190, and Trock v. United 
States , 351 U.S. 976, reversing United States v. 

Trock, ♦ 2 Cir., 232 F. 2d 839, on the authority of 
Hoffman v. United States . 

2. Jackins v. United States, 231 F. 2d 405 (9th Cir. 1956). 

Jackins, a witness before the House Committee on Un-American 
Activities, was asked for his present occupation. He replied that he 
was engaged in ’’personal counseling”, and gave a lengthy explanation 
in which he said that he was a part of a group that was working with a 
very new ^proach to the problem of individual human beings. He was 
then asked, and refused to answer on grounds of the Fifth Amendment, 
questions concerning the name or identity of this group with v^ich he 
was working, and the identity,of other members of this group. Jackins 
was cited for contempt, indicted and convicted. On ^peal the govern¬ 
ment argued that ’’when Jackins described at length the work in which 
he was engaged, he waived any right to refuse to answer questions that 
might thereafter be propounded to him with respect to that occupation of 
the group to which he there referred” (231 F. 2d at 409). 

The Court of -^peals reversed the contempt conviction. The 
Court held that the previous testimony did not constitute a waiver ’’for 
the answer was in no sense or manner incriminating; it contained no 
admission of guilt; it furnished no proof of crime and so could not be a 
waiver for the reasons made clear in Amdstein v. McCarthy, 254 U.S. 
71 and McCarthy v. Amdstein , 262 U.S. 355” (231 F. 2d at 409). 

The Court held that the questions called for answers v4iich might 

be incriminating, as Jackins ’’had reasonable cause to fear a further 

identification of that group might be used against him in a Smith Act 

prosecution. ... It would be a part of the Government’s case then to 

prove v^at the group was and to identify it by name, and if Jackins had 
♦ 

Trock, a witness before a federal grand jury, refused to answer questions relating to his 
acquaintance with persons not accused of crime, relating to an alleged use of alias, relating to 
his past business experiences, and relating to the location of his past business offices. 


himself given the name of the group that would be a further link in the 
chain of evidence against him.'' (231 F. 2d 409) "... the action of 
the committee members in indicating through their questions the appar¬ 
ent purpose to prove the group referred to by Jackins to be a part of 
the Communist Party or composed of Communist members justified the 
witness in fearing that the furnishing of the name of the group as called 
for by the question in count 9 would tend to incriminate him" (231 F. 2d 
at 410). 

3. Starkovich v. United States , 231 F. 2d 411 (9th Cir. 1956). 

I 

The House Committee on Un-American Activities received evi¬ 
dence that a George Starkovich had been acting in t^e Communist Party 
at Seattle, Washington, in the period from 1949 to i952. There were 
,/two George Starkovich's living in Seattle. One of tl^em was called, tes¬ 
tified that he lived and for the past few years had liWd in Seattle, and 
that he had been born and lived in Bellingham, Wasjiington, up through 
1950. He was then asked and refused, on grounds of the Fifth Amend¬ 
ment, to answer the following question: "How soon | after that was it 

i 

that you moved to Seattle?" Starkovich was cited, indicted, and convic- 

I 

ted of contempt of Congress for refusal to answer t^iis question. 

i 

1 

The Court of Appeals in reversing the contem(>t conviction, held 

I 

that the answer might tend to incriminate in that it would connect this 
Starkovich with the Starkovich who allegedly had be^n acting in the 

Seattle Communist Party from 1949 to 1952, and th^n said as follows: 

1 

i 

"Nor can we accept the suggestion th^t in first 
testif 3 dng that he lived in Bellingham in 1$50 he 
waived his right to refuse to say vdien he left there. 

The answer as to his residence in Bellingham was 
not incriminating, and it did not therefore constitute 
any waiver" (231 F. 2d at 412). I 
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B. Appellant's Testimony Was Not *’Incriminating* \ 

Appellant argued in his brief (pp. 19-25) that his testimony was 
not ’’incriminating” in the sense that it amounted to an admission or 
showing of guilt, cf. McCarthy v. Amdstein , 262 U.S. 355, 359-360. 

To support his proposition that innocent participation in a Communist 
Party study group is not ’’incriminating”, appellant referred to Sec. 4(f) 
of the Internal Security Act of 1950, 64 Stat. 987; to Dennis v. United 
States , 341 U.S. 494; and to the acquittal of admitted so-called second- 
string leaders of the Communist Party under Smith Act indictments. 
These authorities state that neither the holding of office nor membership 
in any Communist organization constitutes, per se, a violation of any 
criminal statute. 

Appellee, without discussion, concludes that ’’the admissions by 
appellant of information connecting him with the Communist Party are 
obviously incriminating”. (Appellee’s brief, p. 24) Appellant submits 
that if the incrimination is so ’’obvious”, appellee would give at least 
one or two reasons or references in support thereof. 

C. Answers to the Question In Count 11 Would Increase 

Appellant’s Danger of Prosecution _ 

^pellant argued in his brief (pp. 25-28) that an answer to the 
question in Count 11 would increase the danger of his prosecution, as it 
would both place him in a designated Communist Party group composed 
of persons previously identified as ”hard-corps” Communists, and, 
additionally, would supply the Government with the identity of witnesses 
^o might refute appellant’s assertions of innocence. 

Appellee below admitted that had ^pellant answered the question 
in Count 11, ”he is going to be worse off. He is going to be far worse 
off. I concede that. ” (J. A. 112). ^pellee now argues, without ex¬ 
planation or discussion, that an answer by appellant to the question in 
Count 11 ’’could not have further incriminated him in the circumstances 
recited” (.^pellee’s brief, p. 24). 
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Two of the recent cases discussed in part I-A above, support 
appellant’s position that he would be ”far worse ofi;” had he answered 
the question in Count 11, and that consequently the right to invoke the 
privilege of the Fifth Amendment was not ''waived” by prior non- 
incrimating testimony on the same subject. United States v. Courtney , 
236 F. 2d 921 (2d Cir. 1956), holds that a witness need not supply the 
names of others who might provide leads linking the witness with the 
commission of a crime. Jackins v. United States , 231 F. 2d 405 (9th 
Cir. 1956), holds that a witness need not identify the other members of 
a group v^en the Government, in a Smith Act indictment, must prove 
''what the group was and to identify it by name'', 231 F. 2d at 409. 

D. Conclusion . 

All the cases known to appellant support the proposition that a 
witness, merely by testifying on a given subject, does not thereby waive 
the right to invoke the Fifth Amendment when asked other questions per¬ 
taining to this subject if an answer to these further questions might 
increase the danger of prosecution. Appellant submits that the record 
in this case compels and supports the admission of the appellee below: 
that had appellant answered the question in Count 11, he would have 
been ''far worse off'' and his danger of prosecution increased. 

n. 

Additional Matters 

^pellants' points on appeal designated in his brief under numbers 
IV, V, VI, Vn and VUI are now pending, either directly or by implica¬ 
tion, before the Supreme Court in Watkins v. United States , No. 261, 

_U.S. , 77 Sup. Ct. 62, and/or Sweezy v. New Hampshire , No. 175, 

_U.S. , 77 Sup. Ct. 49. The issues are well known to this Court, 

and will not be discussed herein. | 

i 

I 

I 

I 

i 

I 

I 

I 

! 

i 
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A. The ^^Costello” Point. 

United States v. Costello , 198 F. 2d 200 (2d Cir. 1952), holds 
that an announcement by a witness that he will not answer any questions 
may be a punishable act of contempt; but that the adherence of a witness 
to his announced position \^en subsequently asked questions is not pun¬ 
ishable contempt. Appellant argued in his brief (pp. 33-35) that although 
an announcement by a witness that he will not answer any questions re¬ 
lating to a given subject may be a punishable act of contempt, the refusal 
to answer subsequent questions relating to the given subject matter is 
not a separably punishable act of contempt. 

Appellant announced to the Committee at an early stage of his 
testimony that he would not answer any questions relating to the alleged 
communist affiliations of other persons (J. A. 63-64). Thereafter the 
Committee asked him questions relating to the alleged communist affili¬ 
ations of other persons, and on five separate occasions asked questions 
relating to the alleged communist affiliations of Wendell Fury. These 
five separate questions relating to Wendell Fury are set forth in five 
individual counts of the indictment (J. A. 3-6). 

If the rationale of the Costello case is not adopted and applied to 
the factual situation here presented, a committee will be given free 
hand to multiply the burdens of a criminal defendant by the simple de¬ 
vice of multipl 3 ring the questions which it knows a witness will not 
answer. The error lies not only in the possible double punishment for 
a single contempt, but also in the possible prejudice to a defendant 
when the Government is permitted to duplicate and multiply the offense 
by dividing the crime into 22 separate and independent counts. 

B. The ^Direction To Answer*’ Point . 

Appellant admits that at one time in his testimony he was directed 
to answer the question in Count 11. He argues, however (appellant's 
brief, pp. 35-41), that when he thereafter interposed an objection 'v^ich 
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I 


brought forth discussion by four members of the Coinmittee, his convic- 

i 

tion of contempt cannot stand when, as here, there was no Committee 
ruling upon his additional objection. I 

i 

Appellee argues (appellee^s brief, p. 26, et s^.) T^at appellant 
admits, that there was a direction to answer. Appe^ee does not answer 
or discuss appellants contention: that if a witness interposes an addi¬ 
tional reason for refusal to answer, the previous direction to answer is 

I 

not, in and of itself, notice to the witness that the Committee still de- 

i 

mands an answer notwithstanding the new objection.! 

i 

I 

If a witness refuses to answer a question on grounds of ''honor and 
conscience", is directed to answer, and then interposes the additional 
defense of the Fifth Amendment, surely it could not |be contended that 
the witness was "wilfully" in contempt in the absenc^ of a ruling upon 
his plea of the Fifth Amendment. Similarly, as her^, v^en a witness 
interposes the plea of the Fifth Amendment, is direipted to answer, and 
then interposes the additional defense of "conscience", "the Committee 
cannot, in fairness to the witness, lull him into thinjcing his refusal to 
answer is acceptable and then cite him for contempt^'. Mr. Justice 
Reed concurring in Quinn v. United States , 349 U. S. 155, 187. 

i 

CONCLUSION I 

I 

For the reasons set forth above and in appellaht's brief, we urge 

i 

this Court to order a judgment of acquittal. | 

Respectfully submitted, 

Daniel H. Pollitti 
Sidney S. Sachs 
Joseph L. Rauh, Jr. 

1631 K Street^ N. W. 

Washington 6,| D. C. 

Attorneys for Apjpellant 


Of Counsel: 
Lewis Jacobs 
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PETITION FOR REHEARING AND SUGGESTION THAT 
REHEARING BE HEARD EN BANC 


Pursuant to Rule 26 of this Court appellant petitions for a rehear 

ing en banc of this Court's decision of April 18, 19517 and in support 

! 

thereof respectfully suggests that this Court adoptee^ and applied an 
erroneous standard of law concerning the self>incrimination clause of 
the Fifth Amendment. | 

This Court admitted, at least for purposes of argument, that 
appellant did not incriminate himself under the Smit^ Act by anything 
he told the Committee (slip opinion, p. 4). Nevertheless the Court 


f 


r' 
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held that appellant could not rely upon the Fifth Amendment when asked 
if nine designated persons attended meeting of a Communist Party group 
with him. The Court concluded that appellant would not have ^’subjected 
himself to increased danger of prosecution^* (slip opinion, p. 6) as **the 
silent presence at the meetings of some hard-core Communists would 
not have stamped the whole group as a society, group, or assembly of 
the sort described and denounced in the Smith Act** (slip opinion, p. 6). 

The test governing the availability of Fifth Amendment protection, 
however, is not whether the witness would have **subjected himself to 
increased danger of prosecution** in the sense that an answer would 
**stamp** his group as one described and denounced in the Smith Act. 

**The concept of an incriminating answer includes not only those 
answers which constitute an admission of guilt, but also those which may 
furnish evidence of guilt or merely supply a lead to obtaining such 
evidence, Counselman v. Hitchcock , 142 U.S. 547 (1892)** Emspak 
V. United States , 349 U.S. 190, 204-205, Harlan, J., dissenting.^ 

**To sustain the privil^e, it need only be evident from the implications 
of the question, in the setting in which it is asked, that a responsive 
answer to the question.. .might be dangerous because injurious dis¬ 
closure could result** and the plea of the Fifth Amendment may be 
rejected only when it is * *perfectly clear ... that the answers cannot 
possibly have such tendency to incriminate**. Hoffman v. United States , 
341 U.S. 479, 486-487 , 488. 

In applying this standard the Supreme Court has sustained the 
plea of the Fifth Amendment when witnesses were asked questions 
almost identical to the one asked appellant. In Hoffman v. United 
States, 341 U.S. 479 the witness admitted knowing a Mr. William 
Weisberg for practically twenty years but refused to answer the 
following question: **Have you seen him this week?** The Supreme Court 

^ Tbe government below diat going to be far wooe off" by axmrering the 

<)aestioQ (slip opinion, p. 10) and appellant has not heretofore fully briefed or argued the coocepc 
an incriminating answer. 
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sustained the Fifth Amendment plea. In Emspak v. United States , 349 
U.S. 190, a witness, the General Secretary-Treasurer of the UE, was 
permitted to plead the Fifth Amendment to the following: ’Is Max 
Helford at the present time a field organizer for the UE?'’ In 
Greenberg v. United States, 343 U.S. 918, the witness, after admitting 
that he was acquainted with ^number writers” was permitted to rely 
upon the Fifth Amendment when asked ”Who ?" In Singleton v. United 
States« 343 U.S. 944, the witness was permitted to rely upon the Fifth 
Amendment when asked the following question about his nephew: "What 
business is he in?” In Brunner v. United States , 343 U.S. 918 the 
Supreme Court sustained the plea of the Fifth Amendment by a witness 
at a Smith Act trial when asked the following question: ”Did you, 
during that same period of time (1937 through 1939), ever see the 
defendant at meetings of the Communist Party?” 

If Brunner was permitted to plead the Fifth Amendment when 
asked if he had seen a designated person at meetings of the Communist 
Party, surely appellant was entitled to plead the Fifth Amendment when 
asked if he had attended Communist Party group meetings with the 
persons identified in Count 11.^ 

The opinion and decision of this Court departs from the standard 
as announced and applied in the recent Supreme Court decision discussed 
above. Additionally, it conflicts with standards as ^nounced and applied 
in recent months by the Courts of Appeal for the Fi^th Circuit, the 
Second Circuit, and the Ninth Circuit. | 

The Fifth Circuit opinion is Ballantyne v. United States , 237 F. 

2d 657 (5th Cir. 1956). This opinion was not publisl^ed in time to reach 

i 

appellant prior to oral argument, and has not yet been brought to the 
attention of this Court. I 


2 The Court of Appeals used language in the Brunner case similar to that used here. Said tiie Court of 
Appeals in Brunner : "It is. of course, possible that a prosecution could be brought against Brunner 
for ctmspiracy to overthrow the Government of the United States, but the answers to the questions 
here propounded would not have connected him with a conspiracy". 190 167. 169 (9th Cir. 1951). 

The Supreme Court reversed per curiam without opinion, citing Blau v. Uniied States . 340 U.S. 159. 
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Ballant 3 nie, a man of "excellent background and reputation", was 
the Vice-President and operating head of a corporation engaged in 
construction work. The Bureau of Internal Revenue began an examina¬ 
tion of the Corporation's income tax returns in connection with an 
investigation of "some third parties". The revenue agents found that 
Ballant 3 me had withdrawn $5,000 from the Corporation accounts, and 
asked him what he had done with the money. Ballant 3 nie "used only one 
word, ^graft*". (237 F. 2d at p. 658). Ballant 3 nie was subsequently sub¬ 
poenaed before a grand jury seeking to ascertain the recipients of the 
"graft", and testified under oath that he himself had never "received 
any little gratuities.. .which were not reported" on his income tax 
return. Two days later he was again called before the grand jury and 
this time relied upon the Fifth Amendment when asked: "In regard to 
the five thousand dollar item, sir, did you yourself keep that for your 
own personal use?" He was taken before the District Court where he 
was ordered to answer the question. Upon his refusal, he was tried 
and found guilty of contempt. The District Judge, assuming that 
Ballantyne had not committed perjury to the grand jury when under oath 
he initially denied any guilt, held that an answer to the question 
"presented no real, reasonable or real danger of further incrimination". 

On appeal, the Court of Appeals reversed. The Court, per Judge 
Rives, concluded as follows: 

"The government’s assumption, concurred in by the 
district court, that the appellant was concluded by his 
statements to the agent and his testimony at the First 
Grand Jury appearance, would effectively beg the 
question as to whether it was perfectly clear that the 
answers cannot possibly have tendency to incriminate 
the appellant for violation of the tax evasion statutes, 

26U.S.C.A. sec. 145L.R.C., 1939. Clearly, if 
appellant lied to the agent and later to the Grand Jury, 
and that is quite possible, then appellar t, instead of, 
or perhaps along with some h 3 rpothetical dishonest 
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official or officials, is guilty of crime which his answers 
would disclose. We think that that possibility must be 
taken into consideration in ruling upon appellant's claim 
of protection under the Fifth Amendment... That being 
true, the Fifth Amendment afforded him a haven of re¬ 
fuge however dishonest he may have been, for the 
privilege extends to the guilty as well as the innocent." 

(236 F. 2datpp. 665-666). 

The Second Circuit opinion is United States v. Courtney , 236 F. 

2d 921 (2d Cir. 1956). (appellant's reply brief pp. 3-4). Courtney, a 
witness before a Federal Grand Jury investigating "rackets", testified 
that he had given "gratuities" to various persons in the garment 
industry, but then refused on grounds of the Fifth Amendment to identify 
the recipients. The Second Circuit, relying on Hoffman v. United States , 
341 U.S. 479, sustained the plea of the Fifth Amendment. 

"The government also contends that defendant had waived 
his right to assert the privilege because he had previously 
testified he had paid the gratuities in question, and in some 
instances had testified as to the places where the payments 
were made. But in those answers he had not stated the 
amounts of the several payments. If answers to the further 
questions would reveal that he had made a gift to any one 
person of $600 or more, within any one year, he would 
have supplied leads to evidence on the basis of which he 
could be convicted under Sections 145(b) and 147 of the 
1939 Internal Revenue Code and Sections 6041 (a) and 
7203 of the 1954 Internal Revenue Code. See Hoffman v. 

United States , 479, 486-487. 

"On its facts, this case is not governed by Rogers v. 

United States , 340 U.S. 367. For the same reason 
United States v. St. Pierre, 132 F. 2d 837 (C. A. 2) does 
not apply... Moreover, since the decision in Rogers v. 
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United States , supra., the Supreme Court has, in general, 
more generously interpreted the Fifth Amendment privilege. 

See, e.g. Emspak v. United States , 349 U.S. 190, and Trock 
V. United States , 351 UjS. 976, reversing United States v. 

Trock , 232 F. 2d 639 (C. A. 2d) on the authority of Hoffman 
V. United States , supra . 

The Ninth Circuit opinion is Jackins v. United States , 231 F. 2d 
405 (9th Cir. 1956) (appellant's reply brief, p. 4). Jackins, a witness 
before the House Committee on Un-American Activities, had described 
his present occupation as "personal counseling" and gave a lengthy 
explanation in which he explained that he was part of a group that was 
working with a new approach to the problem of individual human beings. 
He was then asked to identify the other members of the group, and 
refused on grounds of the Fifth Amendment. On appeal from a con¬ 
viction of contempt the Government argued that (1) Jackins had waived 
his right to Fifth Amendment protection by his prior testimony and that 
(2) "the question was a perfectly harmless one and that under the 
circumstances the witness could have no reasonable cause to apprehend 
danger from a direct answer thereto" (231 F. 2d at p. 409). The Court 
sustained the plea of the Fifthi Amendment. The Court held that the 
prior testimony was not "incriminating" and therefore did not constitute 
a "waiver". The Court, next^ relying upon Hoffman v. United States , 
341 U.S. 479,held that Jackins was entitled to Fifth Amendment pro¬ 
tection when asked to identify the other members of his group as "he 
had reasonable cause to fear a further identification of that group might 
be used against him in a Smith Act prosecution.... It would be a part 
of the Government's case then to prove what the group was and to 
identify it by name, and if Jackins had himself given the name of the 
group that would be a further link in the chain of evidence against him". 
(231 F. 2datp. 405). 

The above three cases are similar in most material respects to 
the instant case. Each concerns a witness who gave exculpatory or non- 



7 


incriminating testimony about his own participation in a given activity. 
Each concerns a plea of the Fifth Amendment to questions which were 

I 

designed to show that the activities of the witness ha^i not been ^’innocent” 

I 

and/or were designed to ascertain the identity of witnesses who might 

supply leads to prove that the activities of the witness had not been 

i 

innocent. The Courts of Appeal for the Fifth, Seconji and Ninth 
Circuits applied the standard announced in Hoffman y. United States , 

341 U.S. 479,and sustained the plea of the Fifth Amendment as it was 

i 

not "perfectly clear, from a careful consideration of all the circumstances 

I 

in the case, that the witness is mistaken, and that thje answer.... cannot 
possibly have such tendency to incriminate". The njajority decision of 
this Court, without mentioning Hoffman , rejected thq plea of the Fifth 
Amendment upon finding (apparently as a matter of Ikw) that an answer 

i 

to the question would not have subjected appellant "tc| real danger of 
prosecution under the Smith Act" (slip opinion, p. 3).^ 

Appellant respectfully suggests that this Court misunderstood the 
thrust of his argument and accordingly failed to ansvjer the real problem 

in this appeal. The Court mistakenly restated appellant's argument as 

1 

follows; I 

"The principal reason for reversal urged by the 
appellant is that the District Court erred in rej|ecting his 
reliance on the Fifth Amendment as justifying liis refusal 
to answer. He suggests that an affirmative answer to the 
question in Count 11 would have subjected him io real danger 
of prosecution under the Smith Act ...." (slip opinion, p. 3) 

(emphasis added). i 


^ The Court of Appeals for the Third Circuit also has announced and applied a standard different from 
that announced and applied by this Court. In United States v. Coffey , isjs F. 2d 438 (3d Cir. 1952) 
it was held that a witness was entitled to clain) the Fifth Amendment protjsction when asked whether 
other persons were engaged in the numbers business. In so holding the Co{urt. per Judge Hastie. said 
the following: "Finally, in determining whether the witness really appreljiends danger in answering 
a question, the judge cannot permit himself to be skeptical; rather must hie be acutely aware that 
in the deviousness of crime and its detection incrimination may be approajched and achieved by 
obscure and unlikely lines of inquiry". 198 F. 2d at 441. ! 
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This is the argument answered by the Court. However, appellant did 
not suggest that an affirmative answer to the question in Count 11 ’’would 
have subjected him to a real danger of prosecution under the Smith Act”. 

, Appellant argued that an affirmative answer to the question in Count 11 
; would have subjected him ”to more than a ’mere imaginary possibility 
of increasing the danger of prosecution* ” (appellant’s brief, pp. 25-28); 
and that his plea of the Fifth Amendment must be respected ’’unless it 

is perfectly clear_that the answer cannot possibly have such tendency 

to incriminate” (appellant’s brief, pp. 27-28). This argument was not 
answered by the Court. 

The difference between the ’’real danger of prosecution” test and 
the ’’more than a mere imaginary possibility of increasing the danger 
of prosecution” test is a real difference on its face and not merely a 
matter of semantics. Under the ’’more than a mere imaginary possibility” 
test as announced and applied by the Supreme Court and the Courts of 
Appeal for the other Circuits, appellant must be acquitted. As pointed 
out by Chief Judge Edgerton in his dissenting opinion, the government 
admits that appellant was asked the question in Count 11 so that the 
Committee could obtain a list of witnesses who could refute appellant’s 
’’denial of subversion” (slip opinion, pp. 12-13). Also as pointed out by 
Chief Judge Edgerton, the government admitted that ”of course, it is 
going to incriminate Mr. Singer to admit that Struick, Amdur, and the 

rest were in his party.Of course, he is going to be worse off. He 

is going to be far worse off. I concede that” (slip opinion, p. 10).^ 


These admissions distinguish this case from Rogers v. United States , 340 U.S. 367," In Rogers the 
Court held that the question the wimess refused to answer did not present a "real danger of further 
incrimination". (340 U.S. at 374). 
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In addition to the Fifth Amendment self-incriniiination clause, 
appellant raised several constitutional issues whicti his attorneys also 
raised in Watkins v. United States, No. 261, cert, granted., 77 Sup. 

' I 

Ct. 62. Watkins was argued to the Supreme Court dn March 7, 1957. 

A decision favorable to Watkins would probably reqi^ire a reversal of 
appellant's conviction. It is suggested that this Court may desire to 
withhold action upon this petition until the Supreme (pourt has had 

I 

reasonable opportunity to rule on the Watkins case. ! 

■ — i 

i 

CONCLUSION 1 

1 

i 

Appellant respectfully submits that this case vias decided on an 

i 

erroneous standard and concept of an incriminating Answer. As the 
Government admitted below that affirmative answer to the question in 
Count 11 would be incriminating, appellant has not yet fully briefed and 
argued this point. For these reasons it is respectfully requested that 

j 

the petition for rehearing be granted and that the rehearing be heard 
en banc. | 

i 

DANIEL H. i^LLITT 
SIDNEY S. sKcHS 
JOSEPH L. ^AUH, Jr. 

LEWIS JACo|bS 

Attorneys! for Appellant 
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1 

I hereby certify that the foregoing Petition for I^ehearing is 
presented in good faith and not for purposes of delay. I 



